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THE AMERICAN BAR ASSOCIATION AND THE 
AVERAGE LAWYER 


Address by William L. Ransom of New York, President of the American Bar Association, 
at the meeting of the Florida State Bar Association, in Havana, Cuba, on April 2, 1936 


I am honored and happy to be in Cuba again, to meet with the lawyers of Florida 
in their annual meeting, and especially to meet and greet the members of the Govern- 
ment of Cuba and the Bar of Havana and this island Republic. Cuba, with its atmo- 
sphere of romance and its history of struggles for liberty and self-government, has long 
held the affection and the sympathy of the people of the United States. As matters 
stand in North America today, the lawyers of the Nations are, and must continue to be, 
a mighty force for stable government under law and for the preservation of the liberty 
of individuals under constitutional sanctions. The Bar of Cuba, Canada and the United 
States, have much in common in these trying days, in the cultivation of friendly under- 
standi:.¢ between the peoples and the leadership of three great Nations, and in holding 
fast to the American tradition of ordered liberty under law. Upon the Bar of Cuba 
and the States, there rests the great responsibility of friendly and common effort, even 
as the independence and peace of the two Nations have long been a cherished ideal 
of our respective peoples. 


With all my heart, in behalf of the Bar and people of the States, I reciprocate the 
hearty greetings and good wishes whch have been expressed to us in Havana this week. 
I thank the Government, the Bar, and the people of Cuba, for the traditional hospitality 
so generously extended to us who have comu from the States. I express the warmest 
reassurances that the people of the States hold in the highest esteem their brave neigh- 
hors to the south, and wish for Cuba the greatest prosperity and security, in the 
present-day sense. Cuba will never cease to hold a fraternal and kindly place in our 
hearts, as a republic born of a love of liberty «10 less steadfast than our own. 


It is an auspicious and timely event, the the Bar of Florida meets this year in 
Cuba. Florida has many times extended its delightful hospitality to the officers and 
Executive Committee of the American Bar Association, This is the fourth meeting of 
the Florida State Bar Association which I have recently attended, and I believe that 
is a good record for interest in your State Association. Because the Executive Com- 
mittee and other Committees of the American Bar Association have so often met in 
Florida, at the time of meetings of your State Bar Association, we of the National 
organization have felt a close interest in the work and the membership of your State 
Bar Association, because we have met with it more often than with the State Bar Asso- 
ciation of any other State. Florida lawyers have always been prominent in the Ameri- 
can Bar Association, and I count many lawyers of this State as close friends. Within 
my time, Florida has furnished two capable and popular presidents of the American 
Bar Association, in the persons of Judge Blount and Scott Loftin. Many Florida 
lawyers are now serving on important committees of the Association. Perhaps it is a 
reflection of this mutuality of interest, that Florida has an unusually high percentage 
of its lawyers as members of the American Bar Association. We cordially invite all 
Florida lawyers to become members of the American Bar Association and support its 
worthy aims, and we are grateful for the support already given. 
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THE JUNIOR BAR SECTION 


Particularly I am glad to see so many of the members of the Junior Bar present 
at this session, and to hear the admirable report just presented by Mr. John Dickinson, 
the new Chairman of the Junior Bar Section of the Florida State Bar Association, 
When you met last year in St. Augustine, many of the older lawyers in many of the 
State Bar Associations were dubious and hesitant about the organization of Sections of 
the younger lawyers. Florida was among the first of the States to organize a Junior 


Bar Section in its State Association, as we had done the summer before, in the American 
Bar Association. 


It seems to me this morning that the results already indicated are ample proof of 
the wisdom of what was done at St. Augustine a year ago. After all, the form and pro- 
gram of the organized Bar are lessening direct consequence to us of the older generation 
ot lawyers. By mere flight of time, we shall soon pass from the scene; and the present 
juniors will be in our places. It makes a lot of difference, for the future of our pro- 
fession and our country, what kind of training and inspiration these younger men re- 


ceive now in the Bar Associations, and what plans are made for the future of the 
profession. 


A FAMILY TALK ABOUT BAR ASSOCIATIONS 


In the few minutes I shall detain you this forenoon, I invite you to a family talk 
about some of the problems of our profession and our country. It behooves us to be 
thinking and acting about these things, as we do for our clients. 


There has been an impression, among many lawyers and some of the public, that 
Bar Associations are not for the average practicing lawyer, do not concern him, and 
offer little to his advantage or interest. Particularly there has been such an impression 
about the American Bar Association—that it is remote, led or controlled by a relatively 
few lawyers, and little interested in the problems of the average lawyer. There has 
been a feeling that lawyers talk and that Bar Association Committees draft reports 
and submit recommendations which are approved by resolutions adopted; but that 
little is really accomplished. 


THE UPSWING OF INTEREST AND EFFECTIVENESS IN BAR 
ASSOCIATION WORK 


I have seen a good deal of American lawyers, at home in their State and local 
Bar Association; and I am glad to be able to report that the situation is changing and 
that in many States the Bar Associations are coming to have larger memberships and 
better leadership and are becoming more effective, in the interests of the public as 


well as the profession. For two or three years, there has been a marked upswing of 
interest, activity, and effectiveness. 


The real workers in the profession are finding it worth their while to move in and 
take charge. Men of this type want results, and can get them. They are biting into 


the problems, and are making the influence of the Bar organizations count for some- 
thing. 


Many State and local Bar Associations are rendering real service. We hope to 
make the American Bar Association more useful to the whole profession. Plans to 
that end are under consideration and may soon be announced. The best way to get 
a majority of lawyers as members of the American Bar Association is to make its service 


to the profession so indispensable that the average lawyer cannot get along without 
being a member. 


The American Bar Association works the year around, for the profession and the 
public; it accomplishes many useful things. Yet it does not contact closely and con- 


| 
t 
( 
( 


tir 
les 
: Wi 
he 
th 
fe 
a 
a 
| 


FLORIDA LAW JOURNAL 191 


—e 


tinuously with its members, does not bring its work home to them individually, and 
jeaves an impression of remoteness and minority control. 


PRESENT PLANS FOR THE AMERICAN BAR ASSOCIATION 


I am tremendously interested in changing the attitude of the average lawyer to- 
ward the American Bar Association. I want him to see that the Association really 
helongs to him and should reflect his views and wishes. 


The success or failure of the work of the American Bar Association depends on 
the strength and effectiveness of the State and local Bar Associations, in the various 
States. In the nature of things, the National organization of the Bar depends upon a 
federation of the Bar Associations of the States and localities; and the National fed- 
eration of the Bar cannot be stronger or more courageous than are the State and local 
Bar Associations which constitute and control it. 


The lawyers of a State are officers of its State Courts. Each State controls the 
admission and conduct of its lawyers. The State is the unit of the legal profession, and 
the State is the unit of power and of the decision of policy, in the Bar of the Nation. 
Back of each State Bar Association and federated into it, there should be vigorous 
and active local Bar Associations, in the various counties and cities. 


This year in the American Bar Association, we are proposing to make changes in 
the structure of its organization which will place the Association completely and demo- 
eratically under the control and leadership of the Bar Associations of the forty-eight 
States and of the members of the Association at home in the States. 


This is as it should be. A great National organization of twenty-eight thousand 
lawyers cannot leave its policies and its leadership wholly to the decision of three 
thousand members who come to annual conventions. The annual meeting of the Asso- 
ciation, to be held in Boston next August, will, [ am confident, approve and adopt 
these forward looking changes, to bring about a truly representative National organ- 
uation of the Bar, in the interests of the public as well as the profession. We want 
every Florida lawyer to join the American Bai Association and to help make the 
Association what it democratically should be. 


A REPRESENTATIVE AND EFFECTIVE ORGANIZATION OF THE 
LAWYERS IS NEEDED 


The control and the decision of policies of the American Bar Association will be 
given to the State Bar Associations and to the members in the States. The rank and 
file of members in the States should and will control and decide the policies of the 
organized profession. We are not interested in organization or structure or mechanics 
for its own sake, but we are interested in a form of organization which will truly 
represent and serve the profession and the publie. 


The United States needs today the representative and effective cooperation of its 
lawyers, which will speak and act in behalf of the rank and file of all its lawyers rather 
than the views and wishes of any minority or section of the country, however wise or 
patriotic a minority may be. Gone are the days of “remote control” and minority con- 
trol of Bar Associations. 


The public has a right to expect the legal profession, first of all, to put its own 
house in order, and to help the Courts enforce the highest standards of professional 
conduct and discipline. The public has a right also to expect the legal profession to 
help solve some of the problems which now distress and concern mankind. Many of the 
present problems are of the kind on which the lawyers should help to lead and guide. 
The lawyers cannot give purely negative and obstructive answers to the questions of 
the day. To abdicate leadership would destroy the rightful place and prestige of the 
profession. 
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I am whole-heartedly for the pending plan of the American Bar Association he. 
cause I believe the proposed House of Delegates of the legal profession would be a 
great step forward. The time will soon come when membership in the House of Dele 
eates will be recognized as the outstanding honor that can come to an American lawyer, 
But it will also be a privilege, because the House of Delegates will bring together jin 
one representative body all angles of interest and participation in the work of the 
law and will enable the taking of constructive steps in the interests of our profession 
and our country. 


THE PROBLEMS CONFRONTING OUR COUNTRY 


I would not disagree with the courageous and patriotic address of your President 
yesterday. He made an earnest and able statement of our National situation as he sees 
it. Every lawyer should think and speak and act about these things—fairly, open- 
mindedly and patriotically. Mr. Rogers has fulfilled the highest duty of an American 
lawyer—that of fair and brave discussion of the conditions which beset our country. 


I do, however, suggest for your consideration a supplementary, perhaps slightly 
different, angle of approach and point of view, regarding the matters which concern 
us all, 


I suggest for your consideration that these disturbing conditions and trends are 
not new. They did not originate on March 4, 1933, or at any time since. We have 
been for some time on the road which leads to the break-down of State and local self- 
government and the taking away of personal liberty. For many years, in the United 
States, the trend has been away from the distinctive American ideals of government 
and individual liberty. For many years there has been a tendency to centralize govern- 
ment, ereate ever larger bureaus of governmental employees, increase more and more 
the burdens of the cost of government, weaken and destroy more and more the in- 
dependence of the individual enterprise and the rights of liberty under law. 


These tendencies are not new or recent; they have not originated with one political 
party or group; they do not present political issues which can be solved in any one 
campaign. They go to the fundamentals of American government and the future of our 
institutions. 


At least since the outbreak of the World War, the United States has been moving, 
in many respects, away from its traditional ideals of Federal Government under the 
Constitution. The masses of the people have hardly realized it, but we have gone some 
distance along the road which European nations have traveled. The question must 
soon be faced whether the American people wish to go the whole distance to a col- 
leetivist state, in which government has all the rights and the individual has only what 
the government gives him. Half of our people are coming to depend on government for 
their creature comforts; the other half are coming to fear rather than love their govern- 
ment. The old instinets of a unified national patriotism and a deep love of liberty are 
being undermined. I appeal for a return of the old spirit of National patriotism and 
love of country, the old devotion to the ideals of America. 


These are not issues upon which citizens should or will divide as partisans. I do 
not believe they are issues to be fought about in political campaigns. No party and 
no group has a right to claim a monopoly of the defense of free institutions. When 
the heat of campaigns is over, the leadership and the patrioitism of the whole country 
will have to face the issue boldly and courageously, and help to make the decision as to 
our country’s future. It is my earnest hope that when that time comes, the lawyers of 
all parts of the country and of all political faiths will be in a position patriotically to 
do their share toward the great decision. 
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MY COUNTRY, ’TIS OF THEE 


An Address delivered by Harvey T. Harrison at a Joint Dinner of the Florida Bar Asso- 
ciation and the Bench and Bar of Cuba, Havana, Cuba, April 3, 1936 


Notwithstanding the gracious and complimentary words which have just been 
spoken concerning me by our distinguished and discriminating toastmaster, words which, 
had they been spoken about anyone else, would have sounded almost flattering—I say, 
notwithstanding his laudatory words, receipt of which I hereby acknowledge as my just 
due, it is my intention at this hour to assume towards every one of you a democratic 
attitude. 


I am going to talk to you and treat you just as if you were my equals. I want 
everybody here to feel perfectly at ease in my presence—even the members of the 
judiciary. I don’t look down on Judges just because I happen to be a lawyer. I think 
it’s a good thing for lawyers and judges to fraternize with one another on the same 
level. More than that, I think it’s a good thing for the lawyers to read the opinions 
of the judges now and then. I find it helpful to get a layman’s viewpoint of the law. 


So I repeat: I hope everybody here this evening will make it a point to throw 
off any feeling of shyness, or diffidence, from which you may be suffering in my 
presence, and that you'll not allow yourselves to feel humbled or the least bit intimidated 
by this arrogant and bullying sort of manner which I carry around with me. For after 
all, it’s not a true revelation of my real character. I can’t help looking this way. By 
nature, 1 have a proud and haughty bearing. For you see, I belong to the ruling class 
in my country. I am a Debtor. 


Thanks to the New Deal, the ancient adage of the Scriptures, that the borrower 
is servant to the lender, has been reversed. Now it’s just the other way round. This 
happy topsy-turvydom in the social and economic order is the outcome of the present- 
day mood for political experimenting, which proceeds on the assumption that 


“The old order changeth, yielding place to new, 
And God fulfills himself in many ways, 
Lest one good custom should corrupt the world.” 


There used to be a good old American custom, according to which it was respectable 
for a fellow to pay his debts. But in the United States we are now operating under a 
new American custom, that regards it old-fashioned for a fellow to pay his respects. 


But there is one old custom in my country which hasn’t changed, and it may be 
that even here in this happy island, ringed by sapphire seas, this Beulah Land, tilled 
by the rain and the sunshine and sown by the winds of God—it may be that even here 
in fair Cuba that old custom has found standing room. 


I refer to the custom of trying to cure all our social and economic ills by legis- 
lative hocus-pocus. Salvation by statute! When our money gives out the Legislature 
gives in. When times are hard, legislation is easy. Even the courts sometimes indulge 
in it. Legislative panaceas differ little in substance from age to age. They all de- 
rive from the conviction that when fortune ceases to smile on the spendthrift, legis 
lation should frown on the frugal. That to liquidate the liabilities of the profligate, 
we should soak the prosperous. That economic recovery is accomplished by canonizing 
the ne’er-do-well and cannonading the well-to-do. That the best way for a fellow to 
pull himself up is to pull somebody else down. That for a system where every tub is 
expected to stand on its own bottom we should substitute a system where a mass of 
tubs are supported by a few bottoms. 


Yes, when times are hard, legislation is easy. Of all the funny bones in the human 
head—and their number is legion—none, perhaps, is more productive of folly than the 
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wishbone. And it is from the wishbone that most of our politico-economie legislation 
proceeds. The major objectives are to get something for nothing. To have our cake 
and eat it. To discover through the method of trial and error a political technique 
that will make available enough food, and raiment, and shelter, and spending money 
to go round and satisfy the demands of everybody without anybody having to work 
for it, and at the same time preserve in the breasts of people that reverence for 
property which causes them to kowtow to a fellow and to regard him as socially sig- 
nificant merely because he’s got more than his share. 


So, when times are good, we take the tide of speculation at its flood and gp for 
an economic joy-ride on a barge of promissory notes. And when the tide goes out, 
and the barge comes down, and the notes fall due, and we find ourselves facing once 
more the old familiar question: “WHITHER midst falling due?”, every son of afflic- 
tion among us responds: “THERE OUGHT TO BE A LAW to shift the mazuma from 
the upper classes to the classes who are on their uppers.” 


The people ot the United States woke up one morning a little less than seven years 
ago; in the cold grey dawn of the morning after an economic spree, to find a terrible 
taste in their mouths, due to excessive indulgence in watered stocks and bonds. The 
paradoxical fact associated with watered equities is that the more they are watered the 
harder they are to liquidate. At the same time the people of my country also made 
the alarming discovery that they could go out and buy what they wanted for something 
like one-half or two-thirds of what it would have cost them the day before. Except 
for this difference: They couldn’t have it charged. 


The realization of this fact scared everybody nearly to death, because nothing is 
so cheap in the buying as what one gets on credit, and nothing is quite so dear in the 
paying, provided one is old-fashioned enough to try to pay. Every typical American 
had been accustomed for years to take to his heart as a special injunction to himself 
the last words of Marmion: “Charge, Chester, charge!” When we awoke to the fact 
that we couldn’t charge, because the order, “Charge it!” had lost its magic; and when 
we found, moreover, that a dollar in the hand was worth two in the bank, the shock 
was too great for us. It was more than our gumption could cope with. Not knowing 
what else to do, we fell into a panic and began milling around like a bunch of scared 
steers, and bawling to one another that the country was going to the bow-wows. 


Because faith is a creative force, and because people tend to make their beliefs 
come true, whether in the region of hope or in the region of fear, it wasn’t long before 
every mother’s son of us began to hear the howl of the wolf on his doorstep. When we 
discovered that we could no longer go out and borrow the money to pay off our debts, 
we lost our nerve, the principal thing we’d been living on. The biggest gang of op- 
timists the world has ever known turned pessimists over night and went scuttling to 
cover like so many crawfish, whose response to a challenge is always a retreat. 


Now the trouble about covering is, when every fellow in the bed takes the same 
notion at once, the cover comes in for a severe pulling, and since the currency blanket 
isn’t like charity, which, according to the Scriptures, covereth a multitude of deficiencies, 


but, on the contrary, is short and narrow, the blanket gets torn in the tussle and every- 
body wakes up with frozen assets. 


THEN COMES THE DAWN —of the morning after, with its financial headaches 


and legislative pick-me-ups—and a multitude of statutes spring up, whose leaves are 
for the healing of a nation. 


Whereupon, dear old Uncle Sam—God bless his paternalistic old heart—dear old 
Unele Sam puts on his Santa Claus suit and goes jingling through the land, scattering 
sugar in every direction, And behind him comes the tax collector, gathering where 
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Santa hath not scattered. That’s where Mr. Average Citizen comes in. For you see, 
Mr. Average Citizen is supposed to be Uncle Sam’s sugar bowl, and no bowl will be 
so small or so seanty as to escape the tax collector’s scoop. Not even a lawyer’s purse. 


To shift the metaphor: Mr. A. C. finds himself the black sheep of the economic 
family; no longer a forgotten man, but the precious object of his country’s regard—for 
revenue only. And up and down the land rings the nursery refrain: 


“Baa, baa, black sheep, 
Have you any wool?” 


And whether we have three bags full or just a little fuzz, it’s coming off. And we'll 
be lucky if the hide doesn’t go with the hair. 


Nothing has been sheer enough or flimsy enough to escape the tax collector’s shears. 
Not even women’s underwear. The process tax laid hold of women’s underwear for 
the benefit of the Southern cotton farmer, on the theory, I suppose, that when the 
women took off their petticoats they ruined the South. 


I hope my association of the petticoat with such a domestic fabric as cotton will 
not lead anyone to suspect me of not having proper regard for that delicate and 
romantic garment. But the fact remains that whether we import them from China or 
from Samareand, or from the mills of Carolina, the chances are that the loveliest and 
finest of our silken textiles were born and reared in a Dixie cotton field. Indeed, the 
ingenuity of our chemists is doing more to usher in the Utopian era of social security 
by stepping up the processes of production than all of the political Brain Trusters of 
the New Deal are accomplishing by their “not raising’ program. Why, just a few 
weeks ago in my country an adventurous young chemical engineer did what wiseacres 
from time immemorial have insisted could not be done. He confounded the wisdom of 
the ages by actually making a silk purse out of a sow’s ear. 


Yes, in life’s handicap race for the prize of economic abundance, my money is 
on that faithful old plater, Necessity, the mother of Invention, ridden by the jockey of 
Science. The flashy Hocus-Pocus, with his Political jockey, may get off to a flying 
start and go very well for a while, but he always folds up in the stretch. 


But we’re getting too far away from the petticoats and the process tax. I am 
happy to report to you ladies and gentlemen of Cuba that the process tax is one tax 
that our Constitution wouldn’t tolerate. Just a few days ago the Supreme Court 
struck it down, as being un-American in principle. Taxing women’s underwear is a 
flagrant example of taxation without representation. 


But we Democrats don’t suffer ourselves to be disturbed about taxes. We have 
already discovered a happy solution of the tax problem. One that will prevent taxes 
from ever becoming burdensome, however much they may increase in amount. We are 
making our money so cheap that pretty soon it won’t be good for anything except to 
pay taxes with, and debts. 


And, by the way, I’d like to pay my debts some time, if I could do so without de- 
priving myself of anything. I think I’d enjoy the feeling of independence that’s sup- 
posed to come to a fellow when he’s free from debt. Next to my wife and child, I 
love independence, and there is nothing I wouldn’t do to get rid of my debts—if I 
could just go out and borrow the money to pay them, off. For you see, I’m a typical 
American. A man who loves independence, who clamors for civil liberty, who is loud 
in his demands for relief from federal interference, and louder in his demands for more 


relief from the federal treasury. 


Nothing that I have been saying—and I have been saying nothing now for some 
time—but none of my remarks should be construed as a gibe at Democrats. I myself 
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am an ineorrigible Democrat, and whenever I open my mouth, I open it to defend, never 
to assail, my party’s program. I hear a lot of complaint from uninformed sources about 
the way the present administration is ignoring the platform on which it was elected, 
That is an ignorant sort of criticism. Any well informed student of American polities 
knows that in my country a party’s platform is like the platform of a railway station. 
Its only purpose is to help a party get aboard. It was nevex intended to ride on. 


However, there is one complaint aimed at the present administration that I must 
admit has some justification, and that is, the way we’re wasting our spending money. 
Lots of it is being used for the relief of Republicans. Perhaps I should explain to my 
Cuban friends that I derive from that section of the United States which for three- 
quarters of a century has been dedicated politically to the Democratic party. It’s true 
there are a few Republicans scattered around here and there in some of the remote 
fastnesses of Arkansas. But they’re about as rare as the three-toed horse and the dodo 
bird, and enjoy just about as much political influence. 


There are some of the Southern states, and Florida may be one of them, in which 
the Republican party has been legalized. But that’s not the case in Arkansas. How- 
ever, we Arkansans are a very tolerant and broad-minded body of citizens. We allow 
Republicans to vote in the general elections. Of course, we don’t count their votes. 
But, for the most part, we treat Republicans humanely. We permit them to possess 
property and to pay taxes on it. We guarantee them the right of trial and conviction 
by jury. On the other hand, there are times when we have an open season on Republicans 


and feel free to go out and hunt them down and shoot them on sight, just as we do 
revenue officers. 


I have made this explanation so that you ladies and gentlemen of Cuba may 
better understand how to evaluate my partisan references to the Democratic party, 
under whose banner I have long served with a stoutness and a belligerence which, had 
I been a shrewder man, might have got me elected to public office. 


But after all, I really have no business injecting my views into such serious ques- 
tions and problems as oppress the hearts and minds of our public servants, the men 
whom we've elected to office and who have so much trouble staying there. For you 
see, I’m just an ordinary voter. A fellow who lives and has his being under the bam- 
hoozle tree and whose meat and drink is bunk and flapdoodle. And so what could I 
know about the affairs of state? I couldn’t be any wiser, even if I were a Republican. 
After all, there is no real difference in principle between a Republican and a Demo- 
crat. Merely a difference in situation. A Republican is simply a Demoerat in office, 
and a Democrat is a Republican out of office. 


I said something a moment ago about the complaint directed against the extravagant 
way the present administration in my country is spending the taxpayers money, and I 
cited one instance of inexcusable waste. However, I am fully in sympathy with the 
spending program. I think there is the best sort of reason for going on a spending 
spree. There’s a moral reason for splurging. Such a course will prevent the people of 
my country from falling back into the bad habits of thrift, which everybody now re- 
gards as the iniquitous source of all our social and economic ills. The practice of 
thrift leads to the worst sort of wrongdoing. Such as gold-hoarding, for instance. 


Gold-hoarding! The new crime created by the New Deal. The new crime that has 
been rearing its ugly head throughout my great country, threatening to sap the foun- 
dations of our morality and to cause our young people to lose all respect for law. Yet 
there are those present here this evening who can remember when the moral sensibilities 
of the people of the United States were so dull and degraded that gold-hoarding was look- 
ed on as respectable, and even virtuous. Newspapers carried the most brazen sort of ad- 
vertisements advocating it. And bankers shamelessly recommended the practice. Some- 
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times church members indulged in it. However, I think it is only fair to say in praise 
of the lawyers of my country that even when gold-hoarding was respectable, and was 
jooked on as a virtue by most people, our high-minded profession never did indulge 
in it. I believe I can truthfully assert that there has been less gold-hoarding among 
jawyers to the square lawyer than ameng any other class or profession. This assertion 
coming from me you may regard as authoritative, for while I do not wish to brag, it 
is due you for me to explain that I enjoy perhaps the largest non-paying practice in 
my section of the country. 


I hope nobody will get the idea from anything I have said this evening that I am 
not a lover of my country. I am one of its most ardent lovers. Of course, like lovers 
will, we have our little tiffs now and then. Especially when the tax collector comes 
round, and when my country, as it recently did, tries to make me apply to my own 
business the rules of fair play which I so heartily recommend for the regulation of 
my competitors’ business. 


Now if I had a country like Cuba, I could love it to death. I could just eat it up. 
What I long for is a country where Nature makes such bountiful provision for her 
children that they don’t have to depend on either a Republican or a Democratic ad- 
ministration to keep them up. Of course, Florida is that sort of a place. But every- 
hody in the United States can’t live in Florida. A number prefer Arkansas. 


As a matter of fact, Florida owes its discovery and exploitation to Arkansas. A 
romantie Spanish knight, who bore the name of Juan Ponee de Leon, finding himself 
somewhat run-down and off his food, by reason of the battering of the incessant years 
and too much knocking about in unknown seas, woke up one morning to the realization 
that he wasn’t what he used to be. He had passed his fiftieth birthday and had reached 
that time of life where his girl friends were frequently admonishing him to be his 
age. These facets, and the circumstance that his rheumatism had begun to trouble him 
more than commonly, made him a sucker for all sorts of patent medicines and nostrums 
that held out hope for rejuvenation. 


Finally somebody told him about Hot Springs, Arkansas. So he set sail for the 
marvelous Fountain of Youth that is pooled in the beautiful Valley of Vapors—which, 
by the way, is not over fifty miles from my home town and in which I am accustomed 
10 dip daily. However not having a very accurate map, Ponce got off his course and 
chanced upon the coast of Florida, at a season of the year when Miami and Palm 
Beach were running wide open. He was so tickled with what he saw there that he gave 
up his trip to Arkansas, settled down, opened up a real estate office, and died of old age. 


When I was much younger than I am now, I was exceedingly fond of my country. 
Indeed, I took on over it so and made such a public show of my affection for it that 
it’s a wonder we didn’t get ourselves talked about. At that time my country seemed 
to me to be the last word in perfection. Being what it! wes, the land of the brave and 
the home of the free, where every citizen was a sovereign. Where every man was free 
to worship God in his own way—and hell-bent on making everybody else worship him 
in the same way. Those were tender and romantic days. They linger yet in the hinter- 
land of my experience, like pools of bright water in fresh landscapes, painted with 
morning clouds, 


But in the course of time the World War came on. I was then getting old enough 
to be sensible, to take a practical view of things, and though I still, loved my country, 
I saw no reason for being foolish and losing my head over it. So I gave myself up 
to the task of keeping the home fires burning. 


And I ean say, without any thought of bragging, as well as without fear of suc- 
cesstul contradiction, that I maintained one of the hottest home fires that was to be 
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found in my community. I remember when the menace of the Central Powers was at 
its height and the hearts of the citizens of my country were quaking with' terror, due to 
oratorieal reminders that argosies of hostile bombing planes were likely to appear at 
most any time above the fair cities of New York, Chicago, and Little Rock, Arkansas 
—these great centers of my country’s population—and discharge those terrible ex- 
plosives that were popularly supposed to blow into smithereens a square mile of terri- 
tory at one blow and at the same time seatter typhoid germs from coast to coast. 


At that crucial hour in my country’s history I joined up in one of the most terri- 
fying combat units the world has ever known. An organization of gas troops, known 
as the Four Minute Men. I might explain for the benefit of the ladies and gentlemen 
of Cuba that the Four Minute Men were an aggregation of belligerent orators, re- 
cruited from the civilian population—especially the legal profession—and did their 
fighting by word of mouth. That is to say, they were parol fighters. They were 
mobilized for the purpose of stimulating patriotism by slandering the enemy. 


I still possess the solemn credentials that assured all and sundry of my title to 
membership in that terrible legion. The document is back yonder at home now, duly 
framed, hanging on the wall of my ancestral abode, alongside the other military heir- 
looms of my warlike line. By the side of my grandfather’s sword, his grandfather’s 
ruusket, and his grandfather’s battle axe and coat-of-mail. Many an evening when the 
‘all of duty came have I snatched up my deadly manuscript, kissed my wife and babe 
goodbye, and rushed down to some moving picture show, or vaudeville theatre, to be 
sandwiched in between the comedy and the feature, or the lady acrobat and the trained 
seal. And for four inexorable minutes have held a vast audience at bay while I stiffened 


my country’s morale and inspired my countrymen to buy Liberty Bonds until it hurt. 
I have lived to see them hurt. 


No man ever labored for his country in such hazardous service with more zeal 
than I. No man ever uttered such hard, and such mendacious words against his country’s 
foe as I directed against the Hun. I’m not saying this to brag. But I do insist that if 
a fellow has a war record, he has a right to derive whatever prestige he ean from it. 
And if a fellow has once offered to die for his country, he should expect to live off 
of it the balance of his days. 


I had no more than got the war off my hands and the stage all set to make the 
world safe for Democrats than I became aware that as a result of the war a daring 
and delightful spirit of naughtiness had grown up in the minds and hearts of my 
countrymen. Everybody had got rid of his inhibitions and had learned how to tell the 
difference between a sin and a mere Freudian complex. We had cast off the staid and 
stodgy vestments of righteousness and donned our moral negligee. This happy attitude 
found expression in our literature, our art, and our behavior. 


I say, this was a delightful spirit of naughtiness. Especially so to a_ typical 
American of my years and disposition. For up to that time I had been so restrained 
by mid-Victorian conventions, so circumspect in my conduct—I mean my public con- 
duct—that had you observed me then and listened to me talk, you would have suspected 
that I was descended from a long line of maiden aunts. But when I got rid of my 
moral restraints, when my long repressed libido arose in the flush of its new freedom 
and shouted “Boy, let’s go and make whoopee!”, I answered the call of the wild. 


One of the most immediate effects of this new freedom was to lift polite con- 
versation above the dull, humdrum levels of respectability and to set it moving in a 
fresh and adventurous direction. Especially fresh. The vocabulary of social commerce 
suddenly took on a gamy, bawdy, Elizabethan flavor, derived from an infusion of 
naughty words, which up to that time had been shut up in the sly lexicon of unmention- 
ables. For when men and women awoke to the fact that they could talk freely to one 
another about anything, they wouldn’t talk about anything else. 
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Then all at once new parts of my country’s anatomy began to show up. Lovely and 
tempting areas appeared, the existence of which, though long suspected, had not before 
heen publicly acknowledged. And then was there fulfilled before my eyes the prophecy 
which the Lord spake unto his prophet Joel in the long ago, saying: “In those days 
your young men shall see visions, and your old men shall dream dreams.” 


Coincident with the birth of this new freedom, the ultimate indignity, the final 
humiliation, was foisted upon us: Woman Suffrage. Which meant that henceforth our 
glorious democracy was to suffer from just twice as much of the same thing. Of course, 
petticoat government was not a new thing in American life. But until this time it had 
been purely a domestic and private regime. However, it is only fair to say in this 
connection that while we men had stoutly withstood the insistent demands of mother, 
wife, and sweetheart to share with us the prerogatives and the responsibilities of the 
ballot, our opposition was not due to any lack of affection for or lack of confidence 
in our women folks. It was inspired more by the fear that since politics makes strange 
hedfellows, the converse might become true. 


Now that the women of my country have added to their already irresistible charm 
the power of the ballot, we men have come to realize more than ever the force of the 
poet’s assertion that the hand that rocks the cradle is the hand that riles the world. 
And how it does rile it! No sooner does that hand appear in the affairs of men than 
violent activity commences. There’s a running around in cireles and a jumping through 
of hoops. By nature your typical American is a lover of ease. He delights in com- 
fort. He enjoys nothing so much as to sprawl down, in the shade of his own vine and 
fig tree, to stioke his pipe, read his newspaper, and abuse the Government. But be- 
cause perchance a woman hankers for a gewgaw, he becomes a diver in deep seas. 
A climber of mountain peaks. Or sails a ship to some adventurous port 


“Beyond the baths of all western stars.” 


After all, the most eventful hour in the history of creation was not the hour when 
God created man out of the dust of the earth and breathed into his nostrils the breath 
of life and man became a living soul. The most significant hour in the whole history 
of creation occurred while man was asleep, when the Lord God looked down on the 
slumbering Adam and took notice of his lonesomeness and decided to create for him a 
woman, to be his comrade. 


Imagine, if you can, what must have been Adam’s astonishment when he awoke from 
his slumber and met his new wife. When he opened his eyes and beheld for the first 
time this marvelous creature, this radiant vision of loveliness, that had been ribbed up 
on him while he slept. Adam lived to be nearly a thousand years old and enjoyed more 
wonderful experiences than have fallen to the lot of any other man who has ever lived. 
But I am willing to stand or fall upon the proposition that this was the supreme thrill 
of all his checkered career. 


I don’t know what were the first words that Eve addressed to Adam. They haven’t 
been reported. I only know it was some command to “Get up from there! and go to 
doing something.” But I know what Adam’s answer was. I can quote Adam’s answer 
verbatim. Adam said “Yessum.” From that day to this the story of man’s progress in 
the world, all that he has been able to create in the field of his enterprise, all that, he 
has lifted up into the heaven of his dreams, has been nothing more nor less than the 
everlasting projection and recurring expression of a universal “Yessum.” 


Oh, my dear ladies, however much you may hector us, and browbeat us, and make 
us fetch and carry, and in manifold ways bend our wild inpulses to the imperious eurb 
of your wills, we forever march to the drumbeat of your hearts and light all the torches 
of our aspirations at the altar fire of your devotion. 
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Some Changing Patterns In The Legal Order 


By F. R. AUMANN* 


The period we are passing through is a traditional one. On every side there 
is a vast confusion as attempts are made to tind solutions for the difficult problems 
forced upon us by technological change. “History”, says Mr. Stuart Chase, “is at 
one of its momentous passages”.' In the political sphere, centralization of power pro- 
ceeds apace, with dictatorships, one after another, superseding parliaments and checks 
and balances. In the legal sphere, a spirit of change raises new problems for law and 
law administration. Whether this movement will supplement or modify, revolutionize 
or transform, no one can say. 


That it is a ferment of no ordinary character, few will deny. On the contrary, 
many competent observers believe it is a period of major significance.2 Dean Pound, 
one of our foremost students of jurisprudence, sees it as one of those great per odic 
swings back to justice without law, comparable to the movement which brought equity 
into English law, or into Roman law as well. “We are now in fact”, says Judge 


*A.B., Ohio Wesleyan, 1921; Western Reserve Law School 1923-24; A.M., Ohio State, 1925; 
Ph. D., Iowa, 1920; Instructor in Political Science at Ohio State. 


1“The Age of Plenty, and the Imperatives Which It Involves,” Harper’s Magazine, March 
1934. 


2“In the middle of the sixteenth century, lawyers began to complain that the common law 
was being set aside and that scarcely any business of importance came to the king’s courts 
of law. In the reign of Queen Mary, an observer wrote that the common-law lawyers had 
little to do but look about them.” (Maitland, English Law and the Renaissance, 82 N. 52.) 
At this time, Maitland tells us, “in criminal cases that were of any political importance, an 
examination by two or three doctors of the civil law threatened to become a normal part of 
our procedure.” (Id. 22.) For three hundred years the growing point of law had, been in 
the king’s courts of common law. As far back as the reign of Edward III, they had enforced 
the doctrine of the supremacy of law upon the collection of the king’s taxes (Y. B. Mich. 
12 E. 3, No. 23, 1838), and had made clear to the king that he could not interfere by private 
letter with the due course of justice (Reginald De Nerford’s Case, Y. B. Hil. 14E. 3, No. 
54, 1339-40), and more recently they had laid down that even parliament could not make 
a king a person. (Prior of Castleacre’s Case, Y. B. 21 H. 7, 1506.) In Tudor, England, this 
growth stopped for a season. For a time, the growing point of law was in quite another 
type of tribunal that the courts of common law. That was the age of Kaing’s Council, of 
the Star Chamber, of the Court of Requests, of courts of a Roman, and, what was more 
important, a summary procedure. The movement away from the common law was a move- 
ment from judicial justice administered in administrative tribunals or by administrative 
officers. In other words, it was'a reaction from justice according to law to justice without 
law, and in this respect again the present movement away from the common law court 
is parallel.” (Pound, “Justice According to Law,’ Columbia Law Review, Vol. 13-14, pp. 
696-713.) 

3“Equity both at Rome and in England began as executive justice. The executive justice 
of today is essentially of the same nature. It is an attempt to adjust the relations of in- 
dividuals with each other and with the state summarily, largely according to the notions 
of an executive officer for the time being as to what the general interest and a square 
deal demand, unencumbered by many rules. The fact that it is largely, justice without law 
is what commends it to a busy and strenous age, as it was what commended it to the in- 
dividualism of an England set to thinking freely and vigorously by Renaissance and 
Reformation. Moreover, the causes of each movement away from the common law courts 
and hence from the law are much the same. In each of the partial reversions to justice 
without law referred to, it happened that for the time being the law was not fulfilling 
its end. It was not adjusting the relations of individuals’ with each other so as to accord 
with the moral sense of the community. Hence praetor or emperor or king or chancellor 
administered justice for a season without law till a new and more liberal system of rules 
developed .In part a similar situation may be remarked today. The world over a shifting 
of ideas as to the end of the law and' the meanin gof justice is putting a heavy pressure 
upon the administration of justice secondary to law.” Pound, “Justice According to Law,” 
Columbia Law Review, Vols. 13-14, pp. 696-713. 
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Joseph C. Hutcheson, “in the bursting time of one of law’s long, slow, but greatly 
glorious springs. Look for a great flowering.”4 There are several phases of this 
movement. One phase involves a new approach to thought about law and its place 
in society. Some speak of this movement as “a scientific approach to law”; others 
as “the skeptical movement”, or the “neo-realist’”? movement; while still others describe 
it as “the functional approach” which stresses the interest in, and valuation, by effeets. 
The “objective method” and “fact-research” are looked upon as having an important 
place in this movement and interest in the actuality of what happens is emphasized, 
and district of formula is expressed. Although individuals who have taken part in 
this movement differ somewhat in point of view, in interest, and in emphasis, certain 
points of departure seem common to all.5 


Accompanying this realistic movement in jurisprudence is a tendeney to put a 
new emphasis on the role and importance of the judge in orienting law to life.é In 
this view it is the duty of the judge to administer law, “not merely possessively, but 
dynamically and actively”; adapting the law to changing social needs? so far as pos- 


4“Judging as Administration,” The American Law School Review, No. 11, April, 1934, 
p. 1071. 

5 Karl Llewellyn believes any such common approach would involve: “(1) The conception 
of law in flux, of moving law, and of judicial creation of law; (2) the conception of law 
as a means to social ends and not an end in itself; so that any part needs constantly to 
be examined for its purpose, and for its effect and to be judged in the light of both and 
of their relation to each other; (3) the conception of society in flux, and a flux typically 
faster than the law, so that the probability is that any portion of law needs re-examination 
to determine how far it fits the society it purports to serve; (4) the temporary disregard- 
ing of the question of what the courts ought to do, while engaged in the study of what 
the courts are doing; (5) distrust of traditional legal rules and concepts insofar as they 
purport to describe what courts or people are actually doing; (6) distrust of the theory 
that prescriptive rule-formulations are the heavily operative factors in producing court 
decisions (This involvés the tentative adoption of the theory of rationalization for the 
study of opinions); (7) the belief in the worthwhileness of grouping cases and legal situ- 
ations into narrower categories than has been the practice in the past; (8) an insistence 
on evaluation of any part of the law in terms of its effects; (9) insistence on sustained 
and programmatic attack on the problems of law along any of these lines.” “Some Realism 
About Realism—Responding to Dean Pound,’ Harvard Law Review, Vol. XLIV, No. 8, 
June, 1931. 


6“In such times judging is administration, and the actual and the ideal draw close in 
the law. When I say then, that there is nothing modern in what I am to say, this must 
be taken as true only in a restricted sense. Though the idea that judging is the ad- 
ministration of justice according to law is very old, there is, in the acute awareness of 
today of the need for, and the meaning of a functional approach in judging as in everyr 
thing a real modernism. (Blackface mine.) “The Worm Turns,” Illinois Law Review, Vol. 
27, p. 357; Stone, “Some Aspects of the Problem of Law Simplification,” 23 Columbia Law 
Review, 319-332. Wigmore’s inimitable critique on judges and their ways, 5 Wigmore, 
Evidence (Id. Ed. 1915), Preface to Supplement Index.’ Judge Joseph G. Hutcheson, Jr., 
“Judging as Administration,” Tha American Law School Review, Vol. 7, No. 11, April, 1934, 
p. 1071. 


7“Now it is commonplace to say that the functional approach of the judge to his 
work in administering justice is perhaps more important than the methodic; that in short 
a judge must in discharging the great office to which he is called, conceive his function 
in dynamic terms. Everywhere people are inquiring, what are you doing, in order to know 
why are you doing it. Everywhere the predicate is being laid for more and better ad- 
ministration; pragmatic idealists, idealistic pragmatists, are abroad in the law. They want 
to know if what you are doing is working well. If not, why not scrap it. (Functionalism 
means thinking of effort in terms of what it is intended to accomplish rather than what 
it is . This is where pure description fails. It sees a thing or an effort as it is going rather 
than as it ought to be or ought to go or to be or do the thing we want. This is the 
key to the new direction of effort; to look at intended results and to survey all the pos- 
sible means for their accomplishment regardless of the means which happen to be in use. 
For it may very likely be that present means have been arrived at in some haphazard 
and rule of thumb fashion rather than by an effort of genuine analysis.” (Tugwell, The 
Industrial Discipline.) It is almost as if there were a great wind blowing, throwing open 
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sible through the judicial process; and where the law is lacking anywhere and beyond 
the judicial power of repair, to co-operate with judicial councils and their agencies 
in getting change through other channels.® 


Emphasis on a conscious recognition of the factor of social control in the judging 
process is greatly favored by the realists. It has some interesting sidelights.? It is in 
line with the pragmatic philosophy now so widely accepted.'° 


In emphasizing the factor of control the realists do not deny that “purpose has 
always been an inescapable factor in determining what shall be enforced as law” but 
stress the point that the adaptation of means to an end ought to be self-conscious and 
methodical, a recognized part of jurists’ problem."! 


the shutters of our minds, dashing down old signs pointing tabu there, and having opened 


the closed and dark places, already sweeping the dust and rubbish gathered there.” Judge 
Joseph C .Hutcheson, Jr., ibid., p. 1071. 


8F. R. Aumann, “The Ohio Judicial Council Embarks on a Survey of Justice,” American 
Political Science Review, May, 1930, Vol. XXIV, pp. 416-425; F. R. Aumann, “The Judicial 
Council Movement and Iowa,” Iowa Law Review, June, 1930, Vol. XV, pp. 425-433; F. R. 
Aumann, “The Ohio Judicial Council: Studies and Reports,” American Political Science 
Review, December, 1933, Vol. XXVIII, pp. 957-964. 


9 Walter W. Cook, “Scientific Method and the Law,” 13 American Bar Association Journal, 
303 ff. (1927); Herman Oliphant, “A Return to Stare Decisis,” 14 American Bar Asso- 
ciation Journal, 71 ff. (1928). 


10 As a point of view, pragmatism may perhaps be most described as an effort to take 
fully to heart the lesson of evolution, first as it appeared in the work of Darwin, and 
then as a way of looking at all sorts of social phenomena. Darwin’s work was epoch-making 
in the history of thought, because it was the first scientific achievement, on a_ vast 
scale, along the lines of a purely emperical method such as English philosophy from the 
days of Francis Bacon had loved to emhpasize, namely the ordering of a great mass of 
seemingly unrelated data without the clue of mathematics. But the results of evolution 
radically changed the pre-Darwin picture of nature and of human thought. It suggested 
a process of endless change, without fixed ends, in which the course of change, could be 
plotted only for limited intervals and in terms of casual relations having a rather limited 
span. It swept away the whole apparatus of fixed categories of explanation such as the 
species of pre-Darwinian biology, and reduced the so-called self-evident and a priori prin- 
ciples upon which both science and philosophy had been supposed to rest to the level of 
“provisional” rules. And if one asked “Provisional for what?” a generation that had 
learned of Darwin could only answer “Provisional for human action.” Thus it became 
natural to picture thought as a factor in behaviour, significant for what it effectively does 
in modifying the habitual adaptation of men to the conditions of their life. Thus philo- 
sophic pragmatism may be said to stand like a tripod upon the three supports of empiri- 
cism, evolution, and the instrumentalism of thought in human behaviour. It accepts con- 
trol as the end of knowledge and the test of its efficacy, and therefore makes purpose 
an ineradicable part of all thinking.” Geo. H. Sabine, “The Pragmatic Approach to Politics,” 
The American Political Science Review, Vol. 24, November, 1930, p. 866. 


11 “The object of the law is to regulate conduct for some end, and the end sought is 
the only criterion by which to decide what similarities are essential and what are not. 
The ruling consideration in making the choice ought to be the desirability of the practical 
results which will follow. Consequently, the jurist ought not to try to escape the con- 
sideration of ends and the means of obtaining them, but should make such matters con- 
sciously and overtly a part of his study of the law. As I understand Professors, Cook and 
Oliphant, they mean to assert that some choice of public policy cannot practically be 
avoided by judges and students of the law. The objection is not that judges fail to do this, 
but that they do it confusedly, or ignorantly, and therefore without.a full sense of re- 
sponsibility for what they are doing. By setting up the fiction that cases themselves con- 
tain the principles for their own classification, they really become the victims of their 
own preconceptions. There is no system of formal legal logic by which cases can validly 
be decided, and the pretense that decisions are made in this way merely encourages 
clandestine ways of making them.” Geo. H. Sabine, “The Pragmatic Approach to Politics,” 
American Political Science Review, Vol. 24, November, 19380, pp. 876-878. 
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Closely related to this tendency to give the judge an increased or re-emphasized 
yesponsibility'? in the sphere of conscious renovation, or judicial legislation, or judicial 
restatement of the law is a perceptible change of judicial attitude toward the function 
of precedent in our system. At the present time there are many indications that the 
doctrine of “stare decisis” is undergoing a marked decline in its influence and practical 
application in this country.'3 This tendency’ has been noticeable for some time.'5 
It reflects, in some instances, a desire for a mild modification of the doctrine;'* and 
in other cases a disposition to completely abandon it..7/ Among those interested in 


12“Just as when communities go religiously dead, and revivals sweep over them to 
make religion live again there, the religion when it comes is in spirit though not in form, 
the same old religion, so ever recurring these stirrings in the law are not new; they are 
revivals, for the yhole truth of the matter is that in method law is ever changing. The 
function of its administretors to do justice is ever constant. What strictures and prevents 
the actual from growing ever toward the ideal law in the law, is administrative lack. 
Because of this lack, form is taken for substance. Method becomes more important than 
function. Predictability, certainty and fixity of line, rule and precept in the law cease 
to be elements of, they become, law, transcending all other elements in it, standing for the 
time for justice itself. As the law crystallizes under this treatment, its ministers, the 
judges become administrators less and less, oracles, more and more. Then, in periods of 
change and revival, the administrator appears again. Greatly conscious of his function he 
tumbles down the pent house in which formalism has confined the law, and working some- 
times with old straw, sometimes with new, sometimes without straw at all, he lifts the 
temples of the law higher toward the Heaven where long enough housed, its adminis- 
thators cease again to be administrators, become again diviners, patterers, soothsayers, 
lever shifters of legal slot machines.” Judge Joseph C. Hutcheson, Jr., ibid., p. 1070. 


13 There does not seem to be such a trend in England. Justice Cardozo in comparing the 
position of the doctrine in this country and England said: “The House of Lords holds 
itself absolutely bound by its own prior decisions.” (Gray, supra, Sec. 462; Salmond, 
Jurisprudence, p. 164, Sec. 64; Pound, “Juristic Science and the Law,” 31 Harvard Law 
Review, 1053; London St. Tramways Co. v London Council, 1898, A. C. 379.) The United 
States Supreme Court and the highest court of the several states overrule their own prior 
decisions when manifestly erroneous. (Pollock, First Book of Jurisprudence, pp. 319, 320; 
Gray, “Judicial Precedents,” 9 Harvard Law Review, 27, 400.) Pollock in a paper entitled, 
“The Science of Case Law,” written more than fifty years ago, spoke of the freedom with 
which this was done, as suggesting that the law was nothing more than a matter of in- 
dividual opinion. (Essays in Jurisprudence and Ethics, p. 245.) Since then the tendency 
has if anything increased .—Cardozo, “The Nature of the Judicial Process,” p. 158. Arthur 
L. Goodhart gives a very reasonable explanation as to why the doctrine of “Stare Decisis” 
is losing prestige in this country and not in England. “Case Law in England and Ameri- 
ea,’ Cornell Law Quarterly, Vol. 15, Feb., 1930, pp. 189 ff. 

14“In such matters we can only speak of averages, of tendencies. And it is, I think, 
safe to say that in most American jurisdictions today a more rational theory as to the 
binding force of precedents generally obtains than that held by the British House of Lords. 
The better class of modern lawyers and judges have in part from the very copiousness of 
authority come to regard precedent as their servant and not their master as presumptive 
evidence of what law is rather than as absolutely conclusive evidence.”—Orin McMurray, 
“Changing Conceptions of Law” (1915), Calif. L .R. 441, 446. 

15In Washington v Dawson and Co., 264 U. S. 21, 238, 44 Sup. Ct. 304, 309 (1904), Mr. 
Justice Brandeis cites twelve instances in which the Supreme Court has reversed itself. 

16 Judge Cardozo says: “I think adherence to precedents should be the rule and not the 
exception . . . But I am ready to concede that the rule of adherence to precedent, 
thought it ought not to be abandoned, ought to be in some degree realaxed . . . There 
should be greater readiness to abandon an untenable position when the rule to be dis- 
carded may not reasonably be supposed to have determined the conduct of the litigants 
and particularly when in its origin it was the product of institutions or conditions which 
have gained a new significance or development with the progress of the years.”—Benjamin 
Cardozo, “The Nature of the Judicial Process” (1921), pp. 149, 150, 151. 

17 Professor Horman Oliphant takes a very advanced position in the matter. “Not the 
judges’ opinions, but which way they decide cases will be the dominant subject-matter of 
any truly scientific study of law .This is the field of scholarly work worthy of best 
talents, for the work to be done is not the study of vague and shifting rationalizations, 
but the study of such tough things as the accumulated wisdom of men taught by im- 
mediate experiences in contemporary life,—the battered experiences of judges among brutal 
facts.,—“A Return to Stare Decisis,” 14 A. B. A. J. 71, 159 (1928). 
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reappraising the older view toward stare decisis are members of the Supreme Court 
ot the United States,'® of Kansas,'® Ohio,2° and New York.2' A number of distinguished 
legal scholars, including Roscoe Pound,22, Henry H. Wigmore,23 Leon Green,24 Orin 
MeMurray,25 and Harlan Stone,2® have also concerned themselvees with this problem, 
Some of these men insist that the day will come when precedents, and especially the 
precedent of a singie case, will no longer be considered a binding source of law which 
judges must accept under all cireumstances.27 Whether the movement goes that far or 
not, the tendency to relax the force of precedent is bound to give the judge a larger 
role in determining what the law is which shall be applied.2® The ultimate outcome 
of this trend is difficult to predict. In some quarters it is said that the final result 
will be a condition approximating the civil law.229 There are several practical factors 
which might bring about such a result. For one thing, there is a growing demand 
for speedy settlement of cases. At the same time the volume of judicial business has 
continued to increase rapidly.3° With this increase has come an expansion of case 


18 See statements by Justices Lurton and Clark in Hertz v. Woodman (218 U. S. 205, 
212, 30 Sup. Ct. 621 (1910) ), and Rosen v. United States (245 U. S. 465, 471, 38 Sup. Ct. 
148, 150 (1918) ). 


19 Thurston v. Fritz, 91 Kansas, 625. 
20 Adams Express Co. v. Beckwith, 100 Ohio St. 348, 351, 352, 126 N. E. 300, 301 (1919). 
21 Oppenheim v. Kridel, 236 N. Y. 156, 165, 140 N. E. 227, 230, 1923. 


22“Law in Books and Law in Action’ (1904), 44 Am. L. Rev. 12, 20; “Mechanical Juris- 


prudence,” 8 Col. L. Rev., pp. 605, 614 (1908); “The Theory of Judicial Decision” (1923), 
36 Harvard Law Rev. 940-943. 


23 Problems of Law (1920), 79. 

24“The Duty Problem in Negligence Cases” (1928), 28 Col) L. Rev. 1014, 1036. 

25 “Changing Conceptions of Law” (1915), Calif. L. Rev. 441, 446. 

26 “Some Aspects of the Problem of Law Simplification” (1923), 23 Col. L. R. 319, 320. 


27 “Precedents, and especially the precedent of a single case, will no longer be con- 
sidered a binding source of law which judgs must accept under all circumstances. Only 
if decided cases have created a practice upon which laymen ‘have relied will the American 
courts feel that they are bound to follow them. This, as I have attempted to show, is the 
doctrine of the civil law and directly contrary to that of the English law with its in- 
sistence upon the need for certainty. I therefore believe that, as concerns the fundamntal 
doctrine of precedent English and American Jaw are at the parting of the ways.”—Good- 
hart, Essays in Jurisprudence and the Commcea Law, p. 74. 


28 Under the present system our judges have a @ifficult time in adjusting the law to 
the rapidly changing social and economic conditions of the country. “Where a rule has 
once been decided, even though wrongly, it is difficult or impossible to depart from it. 
I do not agree with those who think that flexibility is a characteristic of case law. The 
binding force of precedent.is a fetter on the discretion of the judge; but for precedent 
he would have a much freer hand.”—Geldhart, Elements of English Law, p. 28. 


29 “It is, I think, therefore safe to say that the present American doctrine is strongly 
away from the strict English doctrine of ‘stare decisis.’ But is this merely a temporary 
step to be followed by the reaction which so frequently succeeds legal innovation, or is 
it likely to be accentuated in the future? I believe that the latter is the fact, and that 
in no distant time the American doctrine will approximate the civil law. This will be due 
in large part to five reasons: (a) the uncontrollable flood of American’ decisions, (b) the 
predominant position of constitutional questions in American law, (c) the American need 
for flexibility in legal development, (d) the method of teaching in the American law 
schools, and (e) the restatement of the law by the American Law Institute.”—Goodhart, 
Essays in Jurisprudence and the Common Law, p. 65. 


30 “All available figures show consistent and large growth in the amount of litigation.” 
See General Trends in Volume of Business, Recent Social Trends in the United States, 
Vol. 2 (1933), pp. 1450-1453. 
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law.3! In bulk it has now become almost unmanageable.32 Some method of control 
must be devised.3? Although there is some evidence that the courts are trying to 
limit their written opinions, the problem remains unsolved.34 As long as we continue 
to maintain what Morris Cohen ealls “the phonographic theory of the judicial function” 
little progress can be hoped for in cutting through this wilderness. 


Whether the movement to modify stare decisis will reach the condition of the Civil 
Law is doubtful.35 Such a move would involve a fundamental departure from Anglo- 
Saxon legal principles.3¢ For some time, however, our judges will apparently have a 
much freer hand in determining the law. For not only will they be less fettered by 
precedents, but they will be encouraged by the power-begetting philosophy of the 
“functionalists’’. 


31 “Each year about 350 volumes of reports are being published, which can be compared 
with the five or six volumes for all of England and Wales. As farf back as 1902 the Presi- 
dent of the American Bar Association, in his annual address to the Association (cited by 
Whitney, ‘The Doctrine of Stare Decisis,’ Michigan Law Review, 1904, Vol. III, N. 40, at 
p. 97), stated that the law reports of the past year contained 262,000 pages and estimated 
that a man by reading 100 pages a day might go through them in eight years; by which 
time there would be new reports on hand sufficient to occupy him for 56 years more.” 
Goodhart, Essays in Jurisprudence and the Common Law (1931), p. 65. 


32 “As to rulings of courts, it is estimated that in America alone there are a million 
and a half reported decisions available as judicial precedents; and the increase each 
year represents 170,000 printed pages. (Root, Elihu, address to American Law Institute, 
Proceedings, 1923, I, p. 49; John Hopkins University, The Institute for the Study of Law, 
Circular, 1929, No. 7, p. 10; Y. B. Smith, Education and Research, New York State Bar 
Association Bulletin, 1930, pp. 189, 190) 


33 Recent Social Trends in the United States, Vol. 2 (1933), p. 1430; see also Cardozo, 
The Growth of the Law, 1924, p. 4, “Unless courts set some restraints on the length and 
number of published opinions, it is inevitable that our present system of making the 
law reports the chief repertory of the unwritten law will break down of its own weight.” 

34“For the percentage of cases where written opinions were reduced in U. S. Supreme 
Court and New York Court of Appeals, see Rosbrook, “The Art of Judicial Reporting,” 
Cornell Law Quarterly, 1925, Vol. 10, p. 1038. 


35 The European view is that the disadvantage of following an outworn precedent or 
one which was wrong from the first is much greater than the occasional inconvenience or 
injustice which may result from disregarding it. In their opinion, the development of the 
law should proceed along the lines of rational principles and abstract justice rather than 
upon the strict rule of “stare decisis.” Referring to the case system as “la superstition 
du cas”, the European turns with confidence to the methods of the Civil Law. See Kotze, 
Judicial Precedent (1918), Law Times, 349. There will always be differences of opinion and 
practice in this matter ,it would seem. In Dicey, Law and Public Opinion in England (1905), 
pp. 393 ff., there is a discussion of both sides of this question. See also Democracy in 
America, Vol. 2, Ch. 16, in which De Tocqueville criticizes American lawyers for in- 
vestigating what has been done rather than what might be done; and for engaging in 
the pursuit of precedent rather than reason. 


36A number of writers have asserted that the distinction between the civilian and 
common law systems is greater in theory than in practice. Thomas Erskine Holland is 
one writer who has taken this view. In his volume on Jurisprudence (13th ed. 1924), p. 
70, he says: “There have been of late symptoms of approximation between the two' theories.” 
Dean Pound has made a similar expression. He says: “In fact, our practice and the practice 
of the Roman-law world are not so far apart as legal theory makes them seem.” “The 
Theory of the Judicial System,” Harvard Law Review, Vol. 36 (1923), p. 646. Judge 
Robert L. Henry of the Mixed Tribunals of Egypt, who has had a wide experience with 
the Common Law system in the United States before taking up his duties under the 
Civil Law does not agree with this view, however. He says: "But from my experience in 
the actual application of the Civil Law, including. of course my observation of the 
work of counsel before the court, I have come to the conclusion that such indices may 
be misleading .It is clear that the divergence in attitude as to precedents between the 
Civil Law and the Common Law is still great, and that there is little likelihood of its 
becoming substantially less for a long time to come.” Henry Jurisprudence Constante 
and Stare Decisis (1929), American Bar Association Journal, Vol. 15, p. 11. 
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If legal history repeats itself,37 the scope of judicial law-making will be greatly 
widened by these factors. In the past whenever it became necessary to bring the ad- 
ministration of justice into touch with new moral ideas, or changed social or political 
conditions, great emphasis has been placed on a wide judicial discretion.3® Gradually 
the ideas introduced into the law in those periods of change results in a new body of set 
rules. As time passes, the method of exercising direction hardens and the course of 
judicial action becomes uniform once again. Eventually an extreme of detailed rule, 
rigidly applied, replaces the extreme of judicial freedom.3? Apparently any attempt 
to depend exclusively upon wide judicial discretion, on the one hand, or strict con- 
finement of the mag’strate by fixed rules, upon the other, is doomed to failure,4o 
Despite the fact that neither method in its unlimited form can endure for long,4! 
such attempts have been made repeatedly and persistently. 


If we were to pause at this point we would have noted in the legal field today 
a new approach, functional in character, which is greatly concerned with the role 
played by law in society; we would have noted also, that in this period of rapid social 
change we are repeating ancient legal patterns by widening the sphere of judicial dis- 
cretion to the end that law may be more easily adjusted to new social needs. If we 
stopped here ,we would have failed to note some remarkable changes which have taken 


place, in the legal field, particularly from the standpoint of organization and _pyro- 
cedure. 


Of prime importance in this connection is the movement which is well under way 
to modify our traditional litigative method of settling controversies,42 and established 


37 “For the most part, the administration of justice has swung back and forth from an 
extreme reliance upon the one to a no less extreme reliance upon the other. In the 
strict law of the later Middle Ages in England, and in the maturity of American lay in the 
last half of the nineteenth century, the stress was put upon rules. Attempt was made 
to exclude all individualization, and to confine the magistrate to strict observance of 
minute and detailed precepts, or to a mechanical process of application of law through 
logical deduction from fixed principles. On the other hand, in the administrative tri- 
bunals of sixteenth and seventeenth cencury England, in the executive and legislative 
justice of the Amercian colonies, and is administrative boards and commissions which 
have been set up so lavishly in the present century, the stress is put upon discretion and 
individualization. Here, in contrast, a wide power is given to the magistrate to fit the 
action of the tribunal to the facts of an indivdual case. But already some reacton from 
this administrative justice is manifest. Apparently the mechanical action of legal rules 
may be tempered, but we may not hope to obviate it.” Pound, Criminal Justice in Ameri- 
ca, p. 39. 


28 Pollock, The Expansion of the Common Law (1904), pp. 107-138. 
39 Roscoe Pound, “The Decadence of Equity,’ 5 Col. Law Rev. 20. 


40‘. the most constant and universal cause of dissatisfaction with law grows out 
of the mechanical operations of legal rules. A balance between rules of law and magis- 
terial discretion, which will give effect both to the general security and the individual life, 


is perhaps the most difficult problem of law.” Roscoe Pound, Criminal Justice in Ameri- 
ca, p. 38. 


41 “Each has its advantages and disadvantages. The application of an unvarying rule 
is due to work hardship in particular cases, and the more general the rule the greater the 
possibility becomes. On the other hand an unvarying rule has the great merit of cer- 
tainty. In discussions of the evil of the law, attention is often directed too exclusively to 
the problems of the just settlement of litigation; since the great triumph of a system of 
law is that justice is thereby attained in the vast majority of cases without litigation. 
If the rules governing rights and duties regarding persons and property are certain, there 
is less opportunity for dispute. It is this advantage together with the preference that men 
have to be subjected to the unbridled will of one of their own fellow creatures that made 
it one of the great ambitions of our forefathers to create a government of laws and not 
of men. But those who choose this method must recognize that it will bring certain 
hardship with it.” Samuel Williston, Some Modern Tendencies in the Law (1925), pp. 1-2. 


42 Implicit in this movement is a desire to make our law and legal machinery more re- 
sponsive to present social needs. Giving impetus to this movement are a number of reform 


FLORIDA LAW JOURNAL 207 


hoards and commissions*s to handle work formerly performed exclusively by the 
courts.44 During the past twenty years this movement has made steady advances.45 
Nor is the end in sight.4¢ The public sees delay, expense, and technicality in the 
courts of general jurisd’ction.47 It is interested in speedy settlement, finality and free- 
dom from procedural contentions. In consequence, it experiments with new agencies 
and will probably continue to do so, if administrative adjudication proves satisfactory 
over a period of time. 


The final result of this movement remains a matter of some doubt.48 The im- 
mediate effect is to raise anew for our law, after three centuries, the problem of ex- 


groups concerned with some particular phase of the legal problem. For example, the Amer- 
ican Judicature Society is working for unified and specialized courts and emphasizes the 
need for getting away from antiquated rules of procedure; the American Institute of Crimi- 
nology is working for the individual treatment of criminal cases; the National Association 
of Legal Aid Societies is working for an adequate defense for defendants who are unable to 
pay the costs under the present system; the American Arbitration Society is in favor of a 
less formal method of settling disputes with lawyers largely displaced; and the American 
Law Institute is working on a restatement of the law with a view to clarifying it. 


43 W. F.. Willoughby, Principles of Judicial’ Administration (1929), Ch. 3; F. R. Aumann, 
“The Changing Relationship of the Executive and Judicial Branches,” Kentucky Law Jour- 
nal (1934), Vol. XXII, pp. 246-260. 


44“There is a special field of law development,” says Elihu Root, “which has manifestly 
beceome inevitable. We are entering upon the creation of a body of’ administrative law quite 
different in its machinery, its remedies and its necessary safeguards from the old methods 
of regulation by specific statutes by the courts. As any community passes from simple to 
complex conditions the only way in which the government can deal with the increased bur- 
den thrown upon it is by the delegation of power to be exercised in detail by subordinate 
agencies, subject to the control of general directions presented by superior authority. The 
necessities of our situation have already led to an extensive employment of this method.” 
“Report, American Bar Association, 1916, pp. 368-369. 


45 Roscoe Pound, “The Growth of Administrative Justice,’ Wisconsin Law Journal, Vol. 
II, p. 321 (1924). “None were compelled to state the most important experiment in the 
administration of justice made in the twentieth century; the answer would unhesitatingly 
be the attempt to secure justice through administrative courts. Such tribunals have sprung 
up with amazing rapidity; they have taken over an enormous amount of litigation formerly 
handled by the courts, and the law concerning administratiive justice is the most rapidly 
growing branch of the law in our entire jurisprudence.” R. H. Smith, Justice and the 
Poor (1919), p. 83. Frankfurter and Landis, The Business of the Supreme Court (1929), pp 
184-186. 


46 Elihu Root believes that there will be no withdrawal from these experiments. “We 
shall expand them,” he says, “whether we approve theoretically or not, because such agen- 
cies furnish protection to rights and obstacles to wrong-doing, which, under our new social 
and industrial conditions, cannot be practically accomplished by the old and simple pro- 
cedures of legislatures, and courts as in the last generation.” Report, American Bar Asso- 
ciation, 1916, pp. 368-369. 


47“A court is at the best an expensive institution. Its methods of procedure are formal 
and technical. It can only handle matters brought before it. It does not act upon its own 
initiative. In the determining of facts it has no technically trained staff of its own. The 
proceedings is in the nature of a duel between the parties, and almost its only method of de- 
termining facts is by the cumbersome and expensive question-and-answer device. More fun- 
damental still the burden of inquiry is in large part thrown upon private individuals. In 
marked contrast with this, administrative agencies can act on their own initiative, assume 
responsibility for determining facts, and have expert staffs to do the work of investigating. 
They are not bound by formal rules of evidence and procedures as are courts, and they gen- 
erally can and do act in a more direct ,efficient, and economical manner, and with much 
greater dispatch.” W. F. Willoughby, Principles of Judicial Administration (1929), pp. 20-21. 

48 “The future development of this type of administrative tribunal perplexes all jurists. 
It is undoubtedly true that some of its present advantages. are due to; the fact, that it oc- 
cupies an extra-legal position (Pound, “Organization of Courts,” American Judicature So- 
ciety, Bulletin 6, page 4), and that temporarily it escapes from the limitations of justice ac- 
cording to law and judicial justice. It is closely analogous to the rise of equity (Ibid. 5) 
with the exception that’ instead of entrusting justice to priests in place of judges, our re- 
course has been to laymen. New agencies enjoy a sort of hiatus when rules and precedents 
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ecutive justice.42 Despite its challenge to the doctrine of the “supremacy of the law”so 
which has been so long considered as central to our legal tradition, administrative ad- 
judication would seem to be here to stay.5' In any event, we are not likely to return 
to the conditions of the nineteenth century when a growing administrative need was 
paralyzed by our American exaggeration of the common-law doctrine of supremacy of 
law.52. Some changes in form and practice may be expected as we gather more ex- 


are few, when the liberalizing spirit is strong, but this is transitory. (Pound, Justice Ac- 
cording to Law, u. II.) It is certain that the administrative tribunals must ascertain and 
administer their justice according to law and it is likely that they will ultimately become 
part of the regular judicial system.” (Ibid., p. 42; “Report of Dean Pound to the President 
of Harvard University for 1915-1916, p. 2.) R. H. Smith, Justice and the Poor, p. 91. 

49“That government officials should assume the traditional functions of courts of law, 
and be permitted to determine the rights of individuals, is a development so out 6f line 
with the path of our legal growth as to challenge certain underlying principles of our juris- 
prudence. (See Hon. Geo. Sutherland, “President’s Address, American Bar Association,” 
Reports, American Bar Assoc. (1917), XLII, 204 ff.; Hon. Wm. D. Guthrie, “President’s Ad- 
dress, New York State Bar Assoc. (1923), XLVI, 175 ff.); John Dickinson, Administrative 
Justice and the Supremacy of the Law in the United States (1927), p. 3. 


50 Anglo-Saxon legal theory has placed great emphasis on the doctrine of individual 
rights and has assumed that such’ rights could only. be adequately protected by the courts. 
It also places great emphasis on the independence of the courts. All legal controversies, 
according to this doctrine, should be decided by the ordinary judicial courts which should 
be supreme in such matters. Any notion of administrative jurisdiction such as is known 
and practiced on the Continent of Europe would be inconsistent with this theory. There 
is in Anglo-Saxon legal theory one law and one court for the citizen and public func- 
tionary alike. A right to sue the state is not admitted except where it is expressly con- 
ferred by statute, and when it is conferred it is usually subject to restrictions which fre- 
quently make the action difficult. [See A. V. Dicey, Law of the Constitution (2nd ed.), 
lecture 5; and his article “The Droit Administratif in Modern French Law,’ Law Quar- 
terly Review, Vol. 17 (1901), pp. 302 ff.|. The system of administrative law and jurisdic- 
tion found in European countries has been criticized by commentators trained in Anglo- 
Saxon legal theory, as a system which is fundamentally wrong because it is based on the 
principle of inequality between the official class and the body of private citizens. (See 
A. Lawrence Lowell, Governmnts and Parties in Europe, Vol. 1, p. 58; compare with later 
view in Government of England, Vol. 2, p. 503.) This criticism is not convincing to some 
observers. [See defense of the administrative law by Professor J. H. Morgan in his in- 
troduction to Robinson’s Public Authorities and Legal Liability (1925), pp. 61 ff.]  Pro- 
fessor Morgan contends that the individual in France and Germany is better protected 
against arbitrary and illegal conduct of the government thatn he is in England. Note 
similar defense in Munro, Governments of Europe, pp. 534-47. Compare also Marriot, 
The Mechanism of the Modern State (1927), Vol. 2, pp. 273 ff.; Allen, “Bureaucracy Tri- 
umphant,” Quarterly Review, Vol. 240 (1923), p. 247; and Barker, “The Rule of Law,” 
Political Science Quarterly, May, 1914, pp. 117 ff. 


51“The development of a distinctive law is in process. Administrative law has ceased 
to be descriptive of an exotic.” Frankfurter and Landis, The Business of the Supreme 
Court (1929), pp. 184-186; W. F. Willoughby, Principles of Judicial Administration (1929), 
pp. 20-21; Elihu Root, Report, American Bar Association (1916), pp. 368-369. 


52 Roscoe Pound, “Justice According to Law,” Columbia Law Review (1907), Vol. 13, p. 
696: “Our government was one of laws and not of men. Administration had become ‘only 
a very subordinate agency in the whole process of government’. Complete elimination 
of the personal in all matters affecting the life, liberty, property or fortune of the citi- 
zens seemed to have been attained. What in other lands was committed to admiristration 
and inspection and executive supervision, we left to the courts. We were adverse to in- 
spection and supervision in advance of action, preferring to show the individua! his duty 
by a general law, to leave him free to act according to his judgment, and to prosecute 
him and impose the predetermined penalty in case his free action infringed the law. It 
was fundamental in our policy to confine administration to the inevitable minimum. In 
other words, where some peoples went to one extreme and were bureau-ridden, we went 


to the other extreme and were law-ridden. . . . Obviously it threw a great burden upon 
the judicial system, and despite the reaction which had taken place, will continue to put 
2 strain upon the courts for a long time to come. ... Nothing: is so characteristic of the 


American public law of the last half of the nineteenth century as the completeness with 
which executive action is tied down by legal liability and judicial review.” Roscoe Pound, 
“Organization of the Courts,” Journ. Amer. Jud. Soc. (1927), pp. 69-70. 
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perience in this field.5? Indeed some observers are of the opinion that it will be 
necessary to create a system of special courts54 similar in character to the French ad- 
ministrative courts,55 whose work has been so favorably received.s¢ Sooner or later, 
it is evident, these new forms of legal control through law administering agencies ‘will 
have to be adjusted, in one way or another, to our traditional system of judicial 
justice.57 


53 “It is important,” says Walter F. Dodd, “that proper methods be established for the 
judicial review of deecisions of such bodies. Administrative tribunals may perhaps be 
most effectively organized as subordinate agencies in the judicial organization if the 
courts come to be organized in such a way to do their work effectively. In rate making 
today, one of chief difficulties is that administrative bodies and courts act in substantially 
complete independence of each other. The utility commission investigates and fixes 
ratees; the court, by independent methods, reaches a different conclusion and annuls the 
action of the commission. See McCardle v. Indianapolis Water Co., 272 U. S. 400 (1926). 
For this reason efforts have beeen made in Virginia and Oklahoma to make the highest 
state court an agency in rate-making rather than a mere reversing body. (See pp. 68, 91.) 
But no steps have yet been taken to work out satisfactorily arrangements between the 
state rate-fixing agencies and the federal courts.” State Government (1929), p. 341. A 
very interesting and instructive discussion of the problems of judicial review and admin- 
istrative adjudication is found in Recent Social Trends in the United States (1933), Vol. 
2, pp. 1467-1468. 


54 William D. Guthrie, “President’s Address, New York State Bar Association,’ Reports, 
N. Y. State Bar Assoc. (1923), XLVI, 169; League of Nation’s and. Miscellaneous Addresses, 
352. “The need for a coherent system of administrative law, for uniformity and dispatch 
in adjudication, for the subtle skill required in judges called upon to synthesize the pub- 
lie and private claims peculiarly involved in administrative litigation, these and kindred 
considerations will have to be balanced against the traditional hold of a single system of 
courts, giving a generalized professional aptitude to is judges and bringing to the review 
of administrative conduct a technique and temperament trained in litigation between pri- 
vate individuals.” Frankfurter and Landis, The Business of the Supreme Court, 1927, 
p. 186. 


55 The principal administrative courts in France are the interdepartmental councils of 
the prefecture and the Council of State. There are twenty-two departmental councils of 
the preference, each serving from two to seven departmnts. In addition, the Department 
of the Seine, has a council of its own. Each interdepartmental council consists of a 
president and four councilors. These councils hear complaints made by individuals 
against the actions of subordinate officials. They deal with controversies concerning tax 
assessments and most of the matters which come before them are of this nature. They 
also have jurisdiction over questions relating to public works (especially highways) and 
the conduct of local elections. Procedure in these courts is simple and economical. Paral- 
lel with the interdepartmental councils of the prefecture are various special administra- 
tive courts, notably the educational councils and councils of reevision . Appeals from 
these lower administrative courts are taken to the Council of State. This is a large body, 
made up of two elements, political and non-political. Questions of administrative law are 
heard and determined by a section of the Council which consists of thirty-five non-politi- 
cal members, or conseillers en service ordinaire, as they are called. This group includes 
many distinguished jurists. Every year several thousands of cases are decided by this 
tribunal at a minimum expenditure of time and money for the litigant. It has been suc- 
cessful and enjoys the respect of the French people. Munro, Governments of Europe 
(1931), pp. 543-544. 


56 James W. Garner says: “It can now be said without possibility of contradiction that 
there is no country in which the rights of private individuals are so well protected 
against the arbitrariness, the abuses, and the illegal conduct of the administrative au- 
thorities, and where the people are so sure of reteiving reparation for injuries sustained 
on account of such conduct.” “French Administrative Law,” Yale Law Journal, Vol. 32, 
p. 599, April ,1924. 


57 “In any merger, and in developments in that direction, there is nothing to compel 
a giving up of the use by administrative tribunals of investigators, impartial physicians, 
simple procedure, simple forms, mail service, and the automatic settlement of claims. If 
they interfere with parts of the traditional machinery, such parts ought to be scrapped. 
Administrative tribunals have much to teach judicial tribunals about promptness, inex- 
pensiveness, and limiting the attorney to clearly defined functions.” R. H. Smith, Jus- 
tice and the Poor, p. 91. 
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Other factors which tend to withdraw certain classes of cases from our traditional 
litigative procedure are to be found in the movement to adopt conciliation and small 
claim courts and to employ arbitration for the settlement of commercial disputes. Here 
again the emphasis is on prompt and in-expensive finding, unhampereed by technical 
rules of evidence. Cone‘liation offers a means of friendly adjustment to parties whose 
interests clash and places emphasis on equity rather than the strict letter of the law.se 
Indeed the discretionary element is important in both the coneiliation and small elaims 
court. The judge is the key figure in both, The success or failure of a. conciliation 
court depends very largely upon the man who acts as conciliator.59 In the small claims 
court, the same thing is true, since the judge is in affirmative control of the whole 
proceedings. He is equipped not only to prevent injustice but to do justice. Tf he 
does not accomplish this purpose, the responsibility rests with him.6° 


In arbitration the emphasis is also placed on the speedy, economical and final 
settlement of disputes.6¢' For years England has had a system of arbitration as an 
integral part of its judicial system, which has proved very effective.62 In 1920, the 


58 Professor John H. Wigmore in discussing some aspects of conciliation for the Amer- 
ican Judicature Society said: “The rules of technical substantive law defining in detailed 
logic the parties’ rights and obligations, are either ignored or roughly followed, as each 
case may seem to require, in the judge’s opinion of the ethical merits of the whole case.” 
Continuing he says: “Taking first the law of substantive rights and obligations, it signi- 
fies that there is a'place, at some point, where its mass of technical details is not needed 
. . . Here we face the old problem, perenially discussed by the philosophers of the dis- 
tinction between law and justice ... Law protects us against the incompetence, whimsi- 
cally, corruption and variability of the human judge, among thousands of whom will be 
few who are wise and sound enough to do justice. And justice is theoretically superior 
to law, in that it represents the wise and just solution which uniform rules cannot ex- 
pect to attain in each individual case.” Am. Jud. Soc., Bull. VIII. 


59 Judge H. H. Sawyer who established the Conciliation Court in Des Moines, Iowa, 
explains why the success of conciliation depends on the conciliator in “Making Justice 
Less Expensive,’ The American Mercury, July, 1928, Vol. 44, pp. 304-312. To be success- 
ful, he says, the conciliator “must; be one who believes. thoroughly in conciliation, he must 
also have almost unlimited patience, and he must have the knack) of bringing waning par- 
ties together. It is a peculiar and somewhat difficult position to fill. The success of 
the Cleveland Court is largely due to the clerk who started it and who acted as concilia- 
tor until his death about a year ago. Almost as much can be said of the Minneapolis 
Court. Many other courts have failed of complete success because they have not found 
the right men for conciliators,’ p. 310; F. R. Aumann, “The Des Moines Conciliation 
Court,” Journal of the American Judicature Society, Vol. XI, June, 1928. 


60 “More important, in the small claim courts, the judges have won back their proper 
and rightful power and influence which has been so badly curtailed in our state tribunals. 
The small claims court judge is not an umpire, he is an impartial investigator into the 
truth. He is not a passive agent waiting for objections, he is in affirmative control of 
the whole proceedings. It has long been recognized as an anomaly that judges sitting 
without juries should be thrust into the straight-jacket of the rules of evidence which 
exist solely for the protection and guidance of lay juries. In the small claims court the 
judge is not shackled, he is not obliged to sit by in impatience while, as Thayer has said, 
‘the rules of evidence are sharply and technically used to worry an inexperienced, or ill- 
equipped adversary in order to support a worthless case.’ He is equipped! and empowered 
not only to prevent injustice but to do justice. The small claims courts are sound. They 
demonstrate what our judges can do, and will do, if they are given the needed power and 
responsibility.” “Report of the Committee on Small Claims and Conciliation Procedure 


of the Conference of Bar Association Delegates,” 1923, American Bar Association Jour- 
nal, November, 1924. 


61W. A. Sturges, Commercial Arbitrations and Awards, Kansas City, Missouri, 1930; 
W. F. Willoughby, Principles of Judicial Administration (1929), pp. 53-79; F. R. Aumann, 
“The Lawyer and His Torubles,’ North American Review, April, 1933, pp. 310-318. 

62 “A very large portion of all business disputes of England, never come into the courts 
at all, but are adjusted by tribunals established within the various trade associations and 
exchanges. This is especially true of the vast wholesale distributing trades which are re- 
sponsible for a great part of the immense volume of imports and exports constantly flow- 
ing through the ports of England and giving them the commanding position they occupy 
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first law to give legal force to arbitration agreements was passed by New York State.63 
This act made agreements to arbitrate irrevocable. Since then laws of much the same 
character have been passed by New Jersey, Pennsylvania, Massachusetts, California, 
Oregon, Louisiana, Connecticut, New Hampshire, Rhode Island and Arizona, while all 
the other states have passed some form of arbitration law, as has the federal govern- 
ment.64 The arbitration movement was greatly stimulated by the establishment of the 
American Arbitration Association in 1926. Where arbitration is used, the courts are 
displaced; another victory is won for flexible procedure; and another defeat ensues for 
rules and formal procedure.®5 


Significant developments affecting our traditional forms of organization and pro- 
cedure have also taken place in the developments of our juvenile and domestic relations 
courts. In the juvenile court much of the evidence used is taken from outside of the 
court by court officials and is based in great part on the sciences of human _ be- 
havior,¢® plus the observations of trained workers.67 This is quite different from the 
orthodox method, where evidence is presented and arguments are made by opposing 
attorneys before a judge who decides each case according to established principles on 


towards the sea-borne trade of the world. Disputes over the quality and condition of con- 
signments of grain, cotton ,suger, coffee, fruit, rubber, timber, meats, hides ,seeds, fibers, 
fats, and countless other articles of commerce, as well as every conceivable variety of 
dispute can arise out of contract for sale and delivery, such as questions of delays, quan- 
tities, freights, interpretation, etc—all these are passed upon by business arbitrators 
selected by reason of their familiarity with the customs of the trade and with the tech- 
nical facts involved, and not submitted to juries whose ignorance would usually be equal- 
ly comprehensive.” Samuel Rosenbaum, “Report on Commercial Arbitration in Eng- 
land,” American Judicature Society, Bulletin Xil, October, 1916. 


63 “At common law, agreements for the submission of disputed matters to unofficial 
arbitrators for settlement were not fostered since the courts were jealous of anything 
tending to oust them of their jurisdiction. This hostility prevented the specific enforce- 
ment of arbitration agreements and made such agreements in effect revocable by per- 
mitting resort to the law courts by either party. Early statutes were only of a regulatory 
nature but by 1920 the movement toward arbitration had gained great impetus due large- 
ly to the activities of trade associations and chambers of commerce. These organizations 
then began to incorporate future disputes clauses into their articles of membership and 
by-laws and standard contract form, a practice which had been adopted by over 150 of 
them by 1931.” Recent Social Trends in the United States, 1933, Vol. II, pp. 1454-1455. 


64 Statutes providing for specific enforcement of irrevocable contracts to arbitrate fu- 
ture as well as present statutes were in effect in eleven states, the territory of Hawaii, 
and in the federal jurisdiction by 1933. They have been held constitutional as against 
charges that they were destroying the right of trial by jury and were diminishing the 
jurisdiction of the courts. 


65 American Bar Association Journal, 1930, Vol. 16, pp. 699, 805. 


66 Roscoe Pound speaking in this connection said: “The fundamental theory of our or- 
thodox criminal law has gone down before modern psychology and psychopathology. The 
results are only beginning to be felt.’ Page 588, “Criminal Justice in Cleveland,” The 
Cleveland Foundation (1922). “Scientific diagnostic as a regular service for delinquents 
and for a court began in the juvenile court in Chicago in 1929. This work was started 
and continued under the name of the Juvenile Psycopathic Institute, was soon perceived 
to have much wider bearings and usefulness than study of merely psycopathic cases; the 
cases of quite normal offenders often justify as much, if not more attention given them 
for the sake of effective understandings.” William Healey, “The Practical Value of 
Scientific Study of Juvenile Delinquents,’ United States Children’s Bureau Publication, 
No. 96 (1922), p. 7. For further discussion on this subject see A. L. Jacoby, “The Psyco- 
pathic Clinic in a Criminal Court: Its Use and Possibilities,’ Am. Jud. Soc. Journ., Vol. 
7, June, 1923, pp. 21, 25; Harry Olson, “Crime and Heredity,’ Am. Jud. Soc. Journ., Vol. 
7, August, 1923, pp. 33, 77. 


67 The probation officer assumes an important role in this process. Thomas D. Elliot, 
The Juvenile Court and the Educational System,’ Journal of Criminal Law and Crimi- 
nology. 
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the legally admissible evidence of the witnesses.6¢ The tendency in the juvenile court 
is towards a more human emphasis, and requires a more liberal procedure in transact- 


ing the business of the courts.6° In the course of time this procedure may affect other 
courts as well.7° : 


The methods and organization of domestic relations courts are also of interest,71 
Viewed from some angles, they have more the character of an administrative than a 
judicial agency. They differ from most other administrative agencies, however, in that 
they put their orders in the form of a judicial decree when necessary, with all the 
powers of the judicial process to enforce that decree. In performing its functions a 
large discretion is vested in this type of court to fit its decree to the individual ease, 
It is assisted in this procedure by its permanent staff of trained workers who inevstigate 
each case personally and supervise the carrying out of the decree. Formalities in bring- 
ing action, producing evidence, and conducting proceedings are not present here.72 


Indeed some experienced observers believe the “domestic relations” court should be 
frankly looked upon as a social agency rather than an agency to enforce criminal law 
or decide technical controversies between litigants.73 An ideal court of this kind, 
they believe, would have a jurisdiction, sufficiently wide to cover all cases, civil and 
criminal, affecting the child and domestic relations. It would be presided over by a 
judge holding office permanently. He would be selected with a view to his special 


68 Generally speaking certain features are considered essential for the organization 
of the juvenile court. These features include (1) Separate hearings for children’s cases; 
(2) Informal or chancery procedure, excluding the use of petition or summons; (3) Regu- 
lar probation service, both for supervisory care and investigation; (4) Detention sep- 
arate for adults; (5) Special courts and probation records, both legal and social; (6) 
Provisions for mental and physical examination. 


69 “When a court is acting, not as an arbiter of private strife but as the medium of 
the State’s performance of its sovereign duties as parens patriae and promoter of the 
general welfare, it is natural that some of the safeguards of judicial contests should be 
laid aside.” Edward F. Waite, “How Far Can Court Procedure be Socialized Without 
Impairing Individual Rights?” p. 55, U. S. Children’s Bureau Publications, No. 97 (1922). 
See further in this connection, Miriam Van Waters, “The Socialization of Juvenile Court 
Procedure,” p. 64, U. S. Children’s Bureau Publications, No. 97 (1922). For further com- 
ments on this subject see p. 62, ibid. 


70“Today the vanguard of thought is recognizing that many of the principles of so- 
cialized treatment—such as a study of the characteristics of the individual and the en- 
vironment in which he lives and constructive probation—are applicable and should be 
extended gradually to the whole field of criminal justice.” Page 138, “The Child, the 
Family and the Court,” U. S. Children’s Bureau Publications, No. 193 (1929). In this 
connection, see W. A. White, “Judicial versus Administrative Process at the Prosecution 


Stage,” Journal of Criminal Law and Criminology Vol. 25, No. 6, pp. 851-858 (March- 
April, 1935). 


71 Charles Zunser, “The Domestic Relations Court,” Annals of the Amer, Acad, of Pol. 
and Soc. Sci., Vol. 124, March, 1926; Charles W. Hoffman, “Courts of Domestic Rela- 
tions,” Proc. of Natl. Conf. of Soc. Work (1918), pp. 124-128; “Development in Family 
Court Work,” Proc. of Natl. Prob. Assn., pp. 55-58; “The Organization of Domestic Rela- 
tions Courts,” Proc. Natl. Prob. Assn. (1928), pp. 145-151. 


72 The work being done in the Domestic Relations Court of Cincinnati aptly illustrates 
recent developments in this field. Much of its work consists in supervising probation 
of children. In arriving at its decrees the court employs techniques which would seem 
strangely out of place in the orthodox form of court. It has drawn heavily upon the 
tools that modern scientific knowledge places at its disposal. In consequence social in- 
vestigation and medical examination play a prominent part in its work. See Alan John- 
stone, “The Domestic Relations Court of Cincinnati, Ohio,’ Baltimore Criminal Justice 
Commission, mimeographed manuscript, 1924. 


73 See Edward F. Waite, “Courts of Domestic Relations,’ Minnesota Law Review, Vol. 


5, No .3 (Feb., 1921), p. 167, quoting Judge Harry A. Fisher of the Buffalo Domestic Re- 
lations Court. 
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qualifications for the office. Hearings would be informal;74 probation would be an 
important factor ;75 phys'cal and mental examinations would be required of all child- 
ren appearing before the court;76 a close relationship with organized social agencies 
would be maintained; and the social data developed by the courts’ proceedings would 
he carefully recorded and preserved.77 


In conclusion it may be said that the legal system: like the social system of which 
it is a part is straining at its moorings. In a period of rapid social change it repeats 
its history of the past and enters into a period of executive justice. This trend is re- 
flected in a critical movement in legal philosophy which challenges ancient concepts 
and demands that the relationship of law to modern society be re-examined with care 
and precision to the end that law will be more useful socially. It is discernible also in 
the movement to widen the range of judicial discretion, to the end that the law may 
more easily adjust itself to a changed social condition; and in the several movements 
which are re-arranging our forms of court organization and procedure to the end that 
they will be more flexible and workable in a complex modern world. It shows itself 
further in a new attitude to the legal order and its traditional set of values, such as 
separation of powers in government, the supremacy of an independent judiciary, proof 
of every allegation according to time tried rules of evidence, testing each witness by 
cross-examination, deliberation, jury trial, and appeal. In times past, these rights were 
highly prized. Today, the public has h.tle patience with them and their delay, techni- 
calities and costs.78 It is more interest. d in economy and flexibility. In consequence, 
it turns more and more to a system of executive justice, which can operate quickly, 
economically and free from procedural formality. 


(By Courtesy of the Kentucky Law Journal) 


74 All technical rules of evidence would be eliminated. Hearings would be apart from 
proceedings in other branches of the court and the public excluded. 

75 An adequate force of capable probation. officers would be required to help the judge 
in cases coming before him by making personal investigations. They would also super- 
vise those placed on probation under the controlling direction of the judge. 

76 Judge Chas. W. Hoffman, “Why the Family Court Needs a Psychopathic Laboratory,” 
Proceedings of the American Prison Association (1916), pp. 61-70. 

77W. F. Willoughby, Principles of Judicial Administration (1929), pp. 333-34; U. S. 
Children’s Bureau Publications (1929), No. 1938, pp. 49-52. 

78 Robert Jackson, “An Organized American Bar,’ American Bar Association Journal, 
June, 1932, Vol. 18, p. 384. 
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EDITORIALS 


The Status of Legal Education in Florida 


It is pleasant to believe that an overwhelming majority of the practicing lawyers 
in the State of Florida believe that the standards for admission to the bar in this state 
should be raised. However, for the purpose of moving them to action and of converting 
others to the cause of higher standards it is interesting to examine a compilation of data 
prepared ‘by Honorable Alexander B. Andrews of Raleigh, North Carolina. Mr. 
Andrews for many years has been a member of the Committee of the American Bar 
Association on Legal Education and Admissions to the Bar, and frequently during 
that period has disseminated compilations designed to show clearly the status of efforts 
on the part of the various states to raise their standards for admission. The latest com- 
pilation by Mr. Andrews covers the forty-nine licensing jurisdictions in the United 
States grouped into fourteen classifications ranging from class one, which includes the 
states having the highest standards for admission to the bar, to elass fourteen, which 
includes the states having the lowest requirements for admission. 


These fourteen classifications together with the states included in each are as 
follows: 


I. Completion of Two years Academic College Work; 
Three Years Study of Law Full Time or Four Years Part Time. 
1.—Before Commencing. 


Ala., Mich., Penn., Colo., Minn., R. I., Conn., Mo., Utah, Ind., N. Mex., Wash., 
Kans., N. C., W. V., Mass., Ohio. 


2.—Before Examination. 


Idaho, Wis., Wyo. 
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Three Years Study Irrespective of Full or Part Time. 


3—Before Commencing. 


Del., N. J., Vt., Ti, N. Y. 


4—Before Examination. 
Nev., N. Dak., Va. 


Two Years Studying Only. 
5.—Before Commencing. 
6.—Before Examination. 
II. High School Completion. 
Three Years Study Full Time or Four Years Part Time 
7.—Before Commencing. 


§—Before Examination. 


Calif., Me., La., Okla. 


9—Before Commencing. 
Ariz., Neb., Md., Tex. 


10.—Before Examination. 
D. C., Ore., Iowa, S. Dak., N. H. 


Only Two Years Study. 


11.—Before Commencing. 
8. C., Tenn. 
12.—Before Examination. 
Ky. 
No Definite Term of Study. 
13.—Before Examination. 
Fla., Miss. 
No Specified Time. 
14.—Before Examination. 
Ark., Ga. 
There are certain important facts to be gathered in connection with the foregoing 
classification, as follows: 
1. Ever since the subject of legal education was first discussed Florida was in 
the lowest or last classification, that is the 14th class. 


2. By the action of the Supreme Court of Florida on the 7th day of January, 
1936, and effective on the Ist day of July, 1936, Florida will have the high school 
educational requirement. 


3. The action of our Supreme Court, praiseworthy and commendable as it is, 
took Florida out of the 14th class and raised her standards and put her into the 13th 
class. 


These are the facts. What are we as the lawyers of Florida going to do about it? 
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Together with the President and Secretary-Treasurer 


Message by the President to the Members of the 
Florida State Bar Association 


While it is to be hoped that our annual administrations will become diminishingly 
separate one from the other and that the work of the association may become con- 
tinuous rather than continual, it is nevertheless true in this stage of our growth that 
there is necessarily a pause or breathing spell, not to say actual hiatus, between each 
administration. Possibly this has certain advantages. In any event it affords an annual 
opportunity at the beginning of each new administration to cast about and take note 
of our exact location; to determine how far the elements and the various storms have 
driven us; to see where we have been left by the Legislature, by polities within and 
without; to take inventory, so to speak, and to see what avowed objects of bar asso- 
ciation accomplishment stand out most prominently on the horizon. 


Such appra‘sal I have been endeavoring to make, and in doing so have not over- 
looked any known source of ass‘stance, including past presidents of the association, 
our constitution and by-laws, and all available records of association accomplishment 
to date. Viewed from this pos‘tion it has seemed to me that our energies for the en- 
suing months can be directed with the most promise of desired results towards some form 
of integration of the Florda Bar. Those who either have or have not studied the 
question but nevertheless do not favor integrat’on, or who favor a certain kind of in- 
tegration, or who view it with alarm, should not at this time be unduly concerned, but 
vather should consider and study it with and through the association and its committees. 
None of us, it is safe to say, wants integration unless we need it, and all of us want 
it if we need it. The question is do we need it?) And what kind of integration should 
Florida have? Should it be through legislative enactment, or purely by rule of the 
court, or by rule of court upon a legislative enabling act? These are questions for 
us to consider sanely but to solve. 


The value of integration seems to lie in the fact that it is a means toward accom- 
plishing the purposes for wh'ch several of the committees of the associstion have been 
laboring for years. It has been adopted in sixteen or more other states of the Union 
and is being considered and proposed in different forms in many of the other states. 
At the recent meeting of the Georgia Bar Association this subject of integration of 
the bar received more consideration than any other one subject or problem. 


It should be borne in mind too that the Junior Section of the Florida Bar Asso- 
ciation last year made the study of this subject one of its major objectives and in its 
report to the association found in the May issue of the Florida Law Journal, page 165, 
recommended that the association include the integration movement as one of its major 
objectives or studies. 
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Accordingly the Executive Coune'l at its recent meeting approved the creation of 
a committee on integration, with the provision that it should consist of five members 
and that in addition the chairmen of the Committees on Legal Education and Ad- 
mission to the Bar, Unauthorized Practice of the Law, and Professional Ethies and 
Grievances should ex-officio be members of the Committee on Integration. These 
committees have been appointed and are at work. It is obvious that the work of these 
committees is so interrelated that their efforts should be harmonized, and it was for 
this purpose in part that the Integration Committee was created. It is believed that 
these four committees working together can obtain that which one working alone 
either might not be able to obtain or might obtain to the prejudice of the work and 
purposes of another committee which had not been consulted. 


Such, therefore, briefly is the major plan and purpose which I have in mind for 
the association for the present year. I hope to be able through harmonizing the efforts 
of these several committees to obtain at least in part that for which each of the com- 
mittees is working. It is unnecessary to say that I hope that this will represent a maxi- 
mum of possible accomplishment under the circumstances. Without considering, arguing, 
discussing or briefing the matter here at any considerable length, it is my belief that 
the Supreme Court of Florida has the inherent power to make all rules necessary for 
controlling the bar of the state; and that because of its intimate knowledge of the 
problems of the lawyers and the flexibility of the remedy which it can apply, the 
Supreme Court and not the Legislature is the forum which should assert control, I 
believe further that such action would meet with approval among lawyers and laymen 
generally throughout the state and would be recorded to the lasting credit of the court. 
It might possibly seem wise to proceed with caution by asserting the rule making 
power over certain problems and deferring action on others. I see no reason, however, 
for believing that the Legislature would regard such action other than favorably and 
as relieving it of a difficult perennial problem, and one in which it does not feel 
primarily interested. At any rate the next few months will doubtless serve to erystalize 
and unify our thoughts and plans on this important subject. Each member should ex- 
press himself freely through the Journal or directly to the chairmen of the several 
committees, or otherwise, to the end that we may attain a common goal through united 
action. 


It is not to be thought that the work of the other committees of the association 
is not going forward. Elsewhere in this issue of the Journal will be found the personnel 
of 15 of the committees of the association which so far have been filled. As the major 
legislative goal we have constantly before us the work of the Committee on Criminal 
Law and Procedure and the hope that the proposed code may be reduced to such form 
as will meet with the general approval of the association members. In no other way 
should we expect legislative enactment, nor even desire it. 


Upon the petition of some of the members of the association interested unselfishly 
in extending the field of legitimate service by the association, the Executive Council 
authorized the creation of a Committee on Legal Aid. This committee has been appointed 
and is at work. Its efforts are necessarily to an extent experimental, but its purpose 
is to be helpful and instrumental in establishing local legal aid bureaus or committees 
in various cities and towns throughout the state. We are hopeful that the results of 
this committee’s efforts will justify its continuance. . 
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Report of Committee on Unauthorized Practice of Law 


(Given at Havana Convention) 


Your committee on unauthorized practice of law submits its annual report as fol- 
lows: 


COMPLAINTS RECEIVED 


1. In July 1935 complaint was made to your chairman that the various govern- 
mental loan agencies, particularly those of the Farm Credit Administration, were having 
lay agencies certify as to titles to property offered as security for loans. 


The complaining attorney was advised that the Tampa Bar Association early in 
1934 passed a resolution covering that situation, and kindred grievances, and sent 
copies to our Congressional representatives and to various bar associations throughout 
this State, and also sent a committee to Columbia, South Carolina, in March of 1934, 
to discuss the matter with Mr. Harry D. Reed, general counsel for the Farm Credit 
Administration; that the particular loan ageney concerning which complaint first arose 
had retained an attorney to examine such titles; that the particular abstract company 
which had undertaken to execute such certificates had, after threat of injunction pro- 
ceedings, ceased to do such work; that, unfortunately, but little interest was shown by the 
various associations to whom said resolution was sent; and that if any lay agency did 
execute such certificates your committee would render every assistance to the local un- 
authorized practice committee in stopping such illegal practice. 


Your chairman brought this matter to the attention of Mr. Reed, and in September 
of 1935 he advised that “certificates as to ownership and liens, Form PCA-304, Rev. 
8-1-34, and Form PCA-304-A, Certificate, 8-1-34, were prepared after discussion with 
representatives of the Florida Title Association and we think they may be executed with 
propriety by an abstract company or person other than an attorney,” and intimated 
that possibly Form PCA-316, 2-28-34 of the Production Credit Corporation “goes fur- 
ther” than said other forms. Mr. Reed also stated: “For the reason that considerable 
difficulty has been encountered in interesting attorneys in this work at the fees allowed, 
the Federal Intermediate Credit Bank of Columbia and the Production Credit Cor- 


poration of Columbia have relaxed their requirements to the extent of accepting the 
forms of certificates referred to.” 


With reference to this matter, your committee feels that the government should be 
as fair to lawyers as to any other class of citizens, even if the amounts involved are 
small, and should not connive at the unauthorized practice of the law but should see 


to it that the best interests of the people are protected in a lawful and adequate man- 
ner. 


2. The Federal Bar Association, covering New York, New Jersey and Connecticut, 
in July of 1935, brought to the attention of your chairman the fact that laymen were 
allowed to practice law before the various governmental departments and bureaus, and 
proposed a bill to be enacted by the Congress to stop the practice. 


This matter was referred to the American Bar committee. 


In this connection we content ourselves by saying that we seek no legislation to 
define, prohibit or otherwise deal with illegal practice because such matters are for 
judicial determination. Nor can the lay practitioner hope to have his activities legalized 
by legislative enactment or otherwise because, under our system of government, neither 
the executive nor the legislative may encroach upon the judiciary. 


CONFERENCE WITH FLORIDA TITLE ASSOCIATION COMMITTEE 


Pursuant to the request of the Florida Title Association, President Rogers, as 
ex-officio member of our committee, Mr. Ossinsky and your chairman met with a special 
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committee of that association, a number of whom were lawyers, in an all-day session in 
Tampa on February 29, 1936, to initiate a frank discussion of the unauthorized practice 
of law to the end that all differences between the attorney and the title company might 
be resolved into a cooperative program to render the public the best possible service 
in connection with title work. 


Much further time and energy, and possibly several further meetings will be 
necessary in order to work out this program. 


It was the sense of this meeting that lawyers and title companies should work to- 
vether in harmony; that suits against title companies cause them trouble and expense ; 
that, in handling such suits, much time and expense on the part of the Bar is necessarily 
occasioned; and that these burdens ought to be eliminated, if possible, by working out 
a fair agreement setting forth not only what the title company cannot lawfully do with- 
out engaging in the practice of law, but also such policies and principles of good business 
conduct as are determined to be most conducive to the public interest and to harmonious 
relations with the members of the bar, especially in each community; and that the title 
association would endeavor to foster cooperation between its members and the organized 
Bar 


We feel that these cooperative efforts should be fostered and continued by this 
association. We urge the members of the Bar to furnish the committee with all possible 
help and information touching the activities of title companies in order that a more com- 
prehensive view of the entire field may be obtained and a more complete understanding 
reached. 


LOCAL ACTIVITY 


We regard as noteworthy the accomplishments of the Dade County Bar in securing 
favorable action on their contempt proceedings against three title companies found 
guilty of comtempt of Court for having rendered what amounted to opinions on titles 
in connection with contemplated insurance on such titles, but where, however, there was 
no obl'gation to insure; and in so bringing the subject of unauthorized practice to the 
attention of their Circuit Judges that the Court appointed A. L. McCarthy, as chairman, 
and E. Clyde Vining, Park H. Campbell, Richard H. Hunt and Luther L. Copley as a 
committee of the Court to suppress unauthorized practice, with full power of investi- 
gation, authority to subpoena witness and compel production of records and other perti- 
nent data, and to report to the Court all persons who failed to desist from such illegal 
practice so that the Court might exercise its inherent power in the premises. 


We likewise note with especial interest that Jos. S. White and F. A. Currie, as 
President and Secretary of the Palm Beach County Bar Association, with their un- 
authorized practice committee, namely A. Melrose Lamar, Jos. D. Farish and Shelby 
Buford, as counsel, have filed suits for injunction against a title company for holding 
itself out as being authorized to render op‘nions on titles, and rendering such opinions; 
and against a furniture corporation for bringing replevin suits through its officers, 
and against the Clerk of the County Court and a Justice of the Peace for assisting in 
such practice; and against the Clerk of the Cireuit Court for rendering legal aid and 
advice concerning titles as reflected of record in his office. 


INTEGRATION OF THE BAR 


We feel that integration of the Bar is absolutely essential to the success of our 
campaign to stamp out the unauthorized practice of the law. We deplore the attitude 
of many lawyers who, for fear of hurting their own practice, will do nothing to help 
in stamping out the unauthorized practice of the law. But he would take heart if he 
knew that adequate machinery were provided to handle this subject; and his unworthy 
brother who conspires with illegal practitioners, and such practitioners as well, would 
fear the swift justice that such machinery could provide for. 
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RECOMMENDATIONS 


1. We feel that this committee should be continued, but suggest that its members 


be chosen from one section of the State at a time in order to facilitate meetings and 
lessen the burdens upon each member. 


2. We urge every lawyer to make a thorough study of this subject. The purchase 


of the American Bar Handbook on this subject from the general office, at the price of 
$1.00, is a worth-while investment for every lawyer. The books are replete with late cases 
on this vital subject. 


3. We urge constant and searching investigation by individual members, and 
especially local associations, into the activities of all lay agencies suspected of engaging 


in illegal practices; and every lawyer is under the clear duty to ascertain and report the 
facts. 


4. We urge the appointment, in every. Cireuit, of local committees of the Court, 
as was done in Dade County, to assist the Court in stamping out illegal practices. 


5. We urge the necessity of prompt legal action against all lay agencies who will not 


desist from engaging in the practice, and against unethical attorneys who participate in 
such activities. 


6. We urge local associations to consider the possibility of entering into fair agree- 
ments with honorable lay agencies whose activites might, unwittingly, lead them into 
unauthorized practices. By this method we believe that not only may much friction be 
avoided, but policies and principles of reciprocal benefit be established. We trust that 
such proposed agreements will be submitted to this committee for such suggestions and 
help as it may be able to render. 


7. We urge local associations to adopt appropriate good-will measures to educate 
the public concerning the evils of illegal practice, the action taken by the courts against 
these offenders, the proper scope of the lawyers’ functions, and the remedies available 
to the people in instances of unethical and unauthorized practice. The good-will feature 
of proper agreements, hereinbefore suggested, should not be overlooked. 


Respectfully submitted, 


Milton L. Yeats, Chairman, 
Chas. A. Morehead, 
Louis Ossinsky, 

a Herman Ulmer, 

Henry Baynard. 


State Bar Association Membership Week 
A REPORT OF THE JUNIOR BAR ASSOCIATION COMMITTEE 
ON MEMBERSHIP 


At a meeting of the Executive Council of the Junior Bar Section held in Gaines- 
ville on November 16, 1935, I was appointed by President A. Pickens Coles of Tampa, 
as State Chairman of its membership committee. Headquarters for the committee were 
immediately established in Jacksonville. 


The Junior Bar Section was created at the 1935 convention in St. Augustine, and 
for the information of those who could not attend this convention I should like to 
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explain that the Junior Section is not a separate organization from the State Asso- 
ciation but it is one of its integral parts. Membership in the State Association is open 
to lawyers of all ages, whether over or under thirty-six. A member who is under thirty- 
six years of age may, if he desires, be classified in the Junior Section; he remains a 
member of the State Association and, in addition, becomes a member of the Junior Bar 
Section. 


The Committee of which I am Chairman is therefore, in ultimate effect, a Commit- 
tee of the Florida State Bar Association. Feeling that our activities will be of interest 
to the many members of the State Bar Association who realize that its effectiveness can 
be strengthened by an increase in membership, I am submitting this, my report, to the 
Association as a whole, with the hope that it may meet with the approval of the mem- 
bers and secure the cooperation of each of them. 


The Committee has spent considerable time in a study of the existing conditions 
with respect to membership, and, in spite of the fact that we have within our ranks 
many of the most able members of our bar, still, the fact remains that there are many, 
many qualified lawyers of the highest calibre who have not joined our ranks, Investi- 
gation proved to us that many of these would affiliate if extended a personal invitation. 
This is especially true of the younger lawyers who sometimes hesitate to inquire of 
their elders concerning membership in the Association. We therefore have attempted 
to formulate a plan whereby each qualified non-member, regardless of age, could be 
contacted. 


It was decided to conduct a state-wide membership drive. The week of March 9th 
through March 14th was selected for this drive and has been designated as State Bar 
Association Membership Week. 


By dividing the state into districts of geographical limits the same as those of the 
present judicial circuits and appointing one or more local chairmen in each of these 
districts we plan to personally contact each qualified non-member and extend to him 
an invitation to become a member of the State Association. 


While we hope to see a substantial increase in the number of members eligible to 
become affiliated with the Junior Section, equal effort is being made to contact the 
non-members who are over the age limit for our Section. 


The organization which we have worked out includes the State Chairman and one 
or more district chairman for each judicial cireuit, each responsible for the drive with- 
in his own territory. The several district chairmen are as follows: 


First Cireuit, John T. Wigginton, Milton; Second Cireuit, William K. Whitfield, 
Tallahassee; Third Cireuit, G. A. Buie, Lake City; Fourth Cireuit, Henry C. Berg, 
Jacksonville (Duval and Clay Counties) and Dan Kelly, Fernandina (Nassau County) ; 
Fifth Cireuit, Emory Akerman, Leesburg (Lake County) and A. P. Meadows and James 
M. Smith, Jr., Ocola (Marion, Citrus, Hernando and Sumter Counties); Sixth Cireuit, 
Charles E. Fisher, St. Petersburg; Seventh Cireuit, Charles W. Luther, DeLand (Volu- 
sia County) and Willard Howatt, St. Augustine (Putnam, St. Johns and Flagler Coun- 
ties); Eighth Cireuit, J. Lance Lazonby, Gainesville; Ninth Cireuit, Edwin L. Miller, 
Orlando (Orange and Osceola Counties) and George A. Speer, Jr., Sanford (Brevard, 
Seminole, Indian River, Okeechobee, St. Lucie and Martin Counties); Tenth Cireuit, 
Ronald A. Julian, Lakeland (Polk County) and S. C. Ives, Sebring (Hardee and High- 
lands Countiess) ; Eleventh Circuit, Atwood Dunwoody, Miami; Twelfth Cireuit, Thomas 
A. Howze, Jr., Bradenton (Manatee County) and Frank Evans, Sarasota (De Soto, 
Charlotte and Sarasota Counties) and John K, Woolslair, Ft. Myers (Collier, Lee, 
Hendry and Glades Counties); Thirteenth Cireuit, Hugh L. MeArthur, Tampa; Four- 
teenth Cireuit, Clyde R. Brown, Bonifay (Holmes County) and Hays Lewis, Jr., 
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Marianna (Calhoun, Washington, Jackson and Gulf Counties) and Robert Mathis, Jr, 
Panama City (Bay County); Fifteenth Cireuit, Albert S. Rankin, Jr., West Palm Beach, 


These Chairmen have each been furnished with a list of members and a list of non- 
members in their territory. 


Membership in the Florida State Bar Association is open to any white person who 
has been a member of the bar of Florida, in good standing, for not less than six months 
immediately prior to the date of his application. Membership is attained by application 
endorsed by two members of the Association, in good standing, and a vote of the Asgo- 
ciation or of the Executive Council. 


Dues are five dollars per year for members who have been admitted to practice 
for more than seven years, and three dollars per year for thoses who have been admit- 
ted for seven years or lesss. A member receives, without cost, The Florida Law Journal. 


Lawyers who have been members of the Association in the past, but who are now 


inactive and their dues in arrears, may make application as new members without the 
payment of back dues. 


Much of the information herein contained has been included in the hope that each 
member of the Association may become familiar with the drive and will lend a hand 
to the chairman of his district in making it a success. 


My Committee feels that if it does its duty it is entitled to the aid of every member 
of the Association. We are all working toward the same end, a more representative 


and more effective State Bar Association. May we count on your support in this under- 
taking ? 


Respectfully submitted, 


EDWIN M. CLARKE, State Chairman, 
Junior Bar Section Membership Com. 


“Your Time Is My Time” 


(With proper apologies to the author of a once popular song.) 


By GEORGE POWELL, JAcksonviILLE 


It was in the not so long ago that a case was called for oral argument before one 
of our august appellate tribunals. Counsel were allowed thirty minutes for each side. 
The first thirty minutes was somewhat encroached upon by the presiding judge’s ex- 
planation of how many cases had been set for argument on that day, and how necessary 
it was that counsel should be brief; and by the further explanation that the judges 
sitting did not know anything about the case, and all that they desired was a suscincet 
statement of what the case involved. Counsel for appellants at the conclusion of the 
presiding judge’s explanations, cleared his throat and said—May it please the Court.” 
The presiding judge said nervously, “Now just tell us in as few words as possible what 
the case is about. We have not read the briefs or the record.” Counsel for the appellants 
again cleared his throat and said “This is the case of ....”’ “Never mind the names of 
the parties”, interjected the presiding judge, “we can get them from the record.” Again 
the counsel for the appellants cleared his throat, and said—“This is a bill to declare—.” 
“Yes, yes,” said another of the judges, “I see it is a bill to declare a trust in certain 


: 
MS. 
‘ 
‘ 
: 
| 
; 


ive 
er- 


ny, 


FLORIDA LAW JOURNAL 223 


property—never mind the description of the property. We can get that from the bill, 
if it is material.” “No,” said the counsel for the appellant in a tone of deep discourage- 
ment, “it is a bill to declare a deed absolute « mortgage.” “Well, hurry along,” said the 
judge, “I suppose it is because the plaintiff claims that the deed was given to secure 
a debt, or something. Is that it?” “It woulo be that,” said the counsel for appellant. 
“Well, what else is there to it?” asked the judge. “Nothing,” replied the counsel for 
appellant sadly, as he sank into his seat. 


Up rose the hopeful counsel for the appellees. “This is a ease of ....,” “Yes, we 
know all about that,” said the judge, who had accomplished the defeat of his opponent, 
“ist tell us what your contentions are about the case.” “That is what I was trying to 
do,” said the counsel for the appellees with some asperity. “Well, go on,” said the judge. 
“The rule of proof in such cases required of the plaintiff,’ ventured the counsel for 
appellees,—“Yes,” said the judge, “we know all about the rule, tell us something about 
the facts of the case.” “That is what I was attempting to do when Your Honor inter- 
rupted me,” said the counsel for the appellees “You don’t object to the judges asking 
you a question, do you?”, asked the julge with rising choler. “No, Your Honor, I 
don’t” replied the lawyer: “But I travelled several hundred miles to argue this ease, 
and I think that I am entitled to a fa‘r opportunity to do so.” “Well, go ahead,” said 
the judge. “I am sorry,” said the pres diag judge to the counsel for the appellees, “but 
your time is up.” 


Counsel for appellants and appellees walked slowly out of the courtroom, and 
as slowly up the street to the hotel where they purposed to lunch. Seated in the air 
conditioned dining room, they sipped their cocktails. Depression was in the air. As if 
to enliven the heavy atmosphere, the orchestra leader rose, waved his baton, and the 
orchestra began to play. An anaemic young man eame forward to the edge of the 
orchestra shell and began to sing. The song was—“Your Time is My Time.” “The theme 
song of the law courts,” growled the counsel for the appellees. “Umm,” agreed the 
counsel for the appellants. 


Changes In Law Firms 


Z. Bass, formerly praeticing in New’ Byron T. Sauls, the latter being municipal 
Smyrna, has moved to Titusville. judge of St. Petersburg. 


The partnership of VanFlect and Miller, The firm of Thompson, Aikin and Brock 
St. Petersburg, composed of Charles J. of St. Petersburg has dissolved. Charles 
VanFleet and Glenn Miller has been dis- 5- Brock has withdrawn from the firm 
solved each practicing separately, and js practicing under his own name, The 
other two members of the firm are practic- 
ing under the name of Thompson and 

The firm of Rogers and Dame of Ft. Ajkin. 

Pierce has been mutually dissolved. The 
frm was composed of H. J. Dame and 
Walter M. Rogers. Each will practice 
alone. 


The firm of Baker and White of West 
Pa'm Beach, composed of L. R. Baker and 
Joseph S. White has been dissolved. Mr. 
White will continue in the same office and 

A new law firm has been formed at St. Mr. Baker, who is in the eampaign for 
Petersburg under the name of Fisher and — sheriff, has not announced his intentions 
Sauls, composed of Charless E. Fisher and for the future. 
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NEW PRESIDENT FLORIDA STATE 
BAR ASSOCIATION. 


LEWIS TWYMAN 


Lewis Twyman, who was elected Presi- 
dent of the Florida State Bar Association 
at the convention in Havana, succeeding 
William H. Rogers of Jacksonville, was 
born in Botetourt County, Virginia, on 
September 6, 1889. He graduated from 
high school, preparatory school, academic 
school and law school, and holds an A. B. 
and an LL. B. degree from Washington & 
Lee University at Lexington, Virginia. He 
was admitted to the Bar of the State of 
Virginia in 1915 and the Bar of Florida 
in 1917 and has practiced at Miami, Flori- 
da, continuously since that date. He has 
never been elected to or defeated for public 
office of any kind. He has been a member 
of the Dade County Bar Association, Flori- 
da State Bar Association and the American 
Bar Association for many years. He was 
President of the Dade County Bar Asso- 
ciation in 1933, and for the past two years 
has been Chairman of the Grievance Com- 
mittee of that association. He is now Chair- 
man of the Committee of the Florida State 


Bar Association on Legal Edueation and 
Admissions to the Bar, and in fact has 
served on that committee either as chairman 
or a member thereon continuously for six 
or seven years. He served as a member of 
the Board of Law Examiners of the State 
ot Florida for approximately two years. 


EXECUTIVE COUNCIL HOLDS 
MEETING 


The Executive Council of the Florida 
State Bar Association held a meeting in 
the office of President Lewis Twyman on 
May 16th. 

Matters relating to the Association’s 
program for the ensuing year were dis- 
cussed. The Criminal Procedure program 
as presented by the committee on that sub- 
ject was confirmed as the number one legis- 
lative goal for the year. It was also de- 
cided to give attention to improving the 
standards of admission. Of the 14 classes 
in which the states of the union fall, Flori- 
da has been in the 14th group but will on 
July 1st be promoted to the 13th group 
because of the action of the Florida Su- 
preme Court in adopting a rule requiring 
a high school education as a prerequisite. 

The President was authorized to appoint 
as members of the Legislative Committee 
one member from each Circuit. He was al- 
xo given authority to appoint a Legal Aid 
Committee. 

It was decided that as soon as space was 
available in the Law Journal to print the 
Constitution and By-Laws for the Florida 
State Bar Association, the Conference of 
Delegates, the Junior Bar and Judicial 
Sections. 


PRESIDENT TWYMAN ATTENDS 
GEORGIA BAR MEETING 


Lewis Twyman, the newly elected presi- 
dent of the Florida State Bar Association, 
attended the meetings of the Georgia Bar 
Association, meeting at Savanah on May 
29th and 30th. The principal subject claim- 
ing the attention of our neighbors to the 
north was that of integration of the bar. 

Besides the president, former president 
Giles Patterson and Colonel W. E. Kay 
from the Florida Bar were also present. 
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State Bar Committees Named 


The following are the committee appoint- 
ments which have been made for the Florida 
State Bar Association for the year 1936-37: 


Integration 


Giles J. Patterson, Jacksonville, Chair- 
man 

John Dickinson, St. Petersburg - 

Ray Maguire, Orlando 

D. Stuart Gillis, DeFuniak Springs 

Roy E. Sappenfield, Miami 


Legal Education and Admission to the Bar 
James Booth, St. Petersburg, Chairman 
George W. Coleman, West Palm Beach 
S. L. Holland, Bartow 
H. P. Osborne, Jacksonville 
Sam Paseo, Pensacola 
C. Edmund Worth, Tampa 
D. H. Redfearn, Miami 


Unauthorized Practice of the Law 


Milton L. Yeats, Tampa, Chairman 
Thomas H. Anderson, Miami 
Elmer E. Hazard, Jacksonville 
Harold Wahl, Jacksonville 

LeRoy B. Giles, Orlando 


Professional Ethics and Grievances 
Judge C. O. Andrews, Oxlando, Chair- 
man 
J. M. MeCaskill, Miami 
J. H. Wahl, Orlando 
Wilbur D. Jobe, Jacksonville 
Guyte McCord, Tallahassee 
American Citizenship 
Austin L, Richardson, St. Petersburg, 
Chairman 
Philip D. Beall, Pensacola 
Cary D. Landis, Tallahassee 
J. B. Hodges, Lake City 
Lee Guest, Jacksonville 
D. Neil Ferguson, Ocala 
Joe A. Searlett, DeLand 
W. M. Pepper, Jr., Gainesville 
T. T. Oughterson, Stuart 
C. M. Wiggins, Bartow 
Walter H. Beckham, Miami 
Dewey Dye, Sarasota 
W. J. Bivens, Tampa 
John H. Carter, Marianna 
Walter W. Foskett, West Palm Beach 


American Law Institute 


Justice Fred H. Davis, Tallahassee, 
Chairman, 5 years 

Judge Paul D. Barns, Miami, 4 years 

John R. Himes, Tampa, 3 years 

George P. Garrett, Orlando, 2 years 

Seott M. Loftin, Jacksonville, 1 year 


Publication 


W. I. Evans, Miami, Chairman, 5 years 

W. N. Ellis, Orlando, 4 years 

Alfred A. Green, Daytona Beach, 3 years 

George C. Bedell, Jacksonville, 2 years 

C. Fred Thompson, Tampa, 1 year 
Membership 

A. Piekens Coles, Tampa, Chairman 


Mr. George A. Speer, Jr., Sanford 

Miss Ella Jo Stollberg, Hollywood 
Criminal Law and Procedure 

E. W. Davis, Orlando, Chairman 

P. L. Gaskins, Jacksonville 

J. C. Adkins, Gainesville 

William Fishe, Pensacola 

Herbert S. Phillips, Tampa 

Judge Millard B. Smith, Titusville 

John P. Stokes, Miama 

Wm. A. Hallowes, III, Jacksonville 
Probate 

Warren L, Jones, Jacksonville, Chairman 

Harry Hewitt, St. Petersburg 

D. H. Redfearn, Miami 

C. C. Copp, Jacksonville 

A. J. Rose, Miami 

Wm. H. Rogers, Jacksonville 


Judicial Administration and Legal Reform 
William T. Stockton, Jacksonville, 
Chairman 
Sam H. Mann, Jr., St. Petersburg 
Dan Kelly, Jr., Fernandina 
T. Rogere Mickler, St. Augustine 


Noteworthy Changes in Statute Law 


E. W. Landis, DeLand, Chairman 
Louis Kurz, Jacksonville 

Henry F. Lilienthal, West Palm Beach 
C. N. MeCune, Fort Lauderdale 
Herbert U. Feibelman, Miami 


Revision of Common Law Rules 


C. M. Phipps, Tampa, Chairman 
R. W. Withers, Tampa 
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R. R. Milam, Jacksonville 

H. L. MeGlothlin, St. Petersburg 
Herbert S. Sawyer, Miami 

James A. Franklin, Fort Myers 
C. R. Layton, Gainesville 

J. N. Daniel, Chipley 

Judge Elwyn Thomas, Fort Pierce 
Judge Paul D. Barns, Miami 
Judge L. L. Parks, Tampa 


Legal Aid 


Wm. H. Jeter, Jacksonville, Chairman 
Paul Speh, Jacksonville 

Elliott Adams, Jacksonville 

Russell A. Raseo, Miami 

John A. H,. Murphree, Gainesville 
Francis P. Whitehair, DeLand 


G. L. Reeves, Tampa 

LeRoy Collins, Tallahassee 

Charles O. Andrews, Jr., Orlando 
William Fisher, Jr., Pensacola 
Horner C. Fisher, West Palm Beach 
John K. Woolslair, Fort Myers 


For reasons which have seemed sufficient 
appointments have not been made on the 
remaining five committees. These appoint- 
ments “will probably be made in time for 
inclusion in the July issue of the Law 
Journal. These five committees are: Memo- 
rials, Legislative, Police and Prosecution, 
Revision of Judiciary Articles of Consti- 
tution, and Chaneery. 


LIFE’S RECORDS CLOSED 


FREDERICK K. CURTIS 


Frederick Kingsbury Curtis, prominent 
lawyer of Venice died recently. Memorial 
exercises were held by his fellow citizens 
and high tribute was paid to the deceased. 


WILLIAM MARTIN 


William Martin, 69, retired attorney of 
DeLand died on May 19th. 


E. F. MASTERSON 


E. F. Masterson, 61, retired attorney 
from Santa Clara, California, but living 
in Tampa, died in that city on April 29th. 


JAMES M. JOHNSON, Sr. 


James M. Johnson, Sr., 60, formerly 
practicing law in Valdosta, Georgia, but 
retired and living in Miami, died on April 
28th. 


HENRY P. PHILPOT 


Henry P. Philpot of Sarasota, a promi- 
nent attorney and county prosecutor for 
Sarasota County, died on April 5th as the 
result of an automobile accident near 
Gainesville, Florida. 


PARK TRAMMELL 


Park Trammell, 60, U. S. Senator from 
Florida and a resident of Lakeland, died 
in Washington, D. C. on May 8th. 


Mr. Trammell was the son of John Tram- 
mell, who was the first mayor of Lakeland 
in 1885. He moved to Lakeland from 
Alabama and after working his way 
through Cumberland University returned to 
Lakeland in 1898 where he practiced law 
part of the time with John S. Edwards 


until he was moved to Tallahassee as Gover- 
nor. 


Mr. Trammell held the office of City 
Clerk and Mayor in 1899-1901; was elected 
to the House of Representatives in 1902; 
State Senator in 1905-1909; president of 
the Senate 1905; attorney general in 1909 
and served until 1913 when he was elected 
Governor of Florida, serving until 1917. 
He was elected to office of U. S. Senator 
every six years and his present term would 
have expired in 1941. He was chairman of 
the Committee on Naval Affairs at the 
time of his death. 


Mr. Trammell was survived by his wife, 
Mrs. Beatrice Mesmer Trammell. 


His was truly a remarkable political 
career. He was never defeated for public 


otfiee which he has held continuously since 
1902. 
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THEY TELL ME THAT — 

A. L. Rankin, attorney for Palm Beach 
County, has presented his resignation to 
ie county commissioners. 


Ed Dennison, former member of the 
Leg’slature in Ft. Pierce, has been appoint- 
cd city attorney to succeed his former law 
partner, G. R. Nottingham, who has re- 
s'gned to accept a position in the attorney 
general’s office at Washington. 


Harold B. Wahl, active in the Junior 
Bar Section of the Florida State Bar Asso- 
«ation, has been named by the city com- 
mission of Jacksonville to be a member of 
the city planning board representing the 
Junior Chamber of Commerce. 


Harry A. Johnson, one of the leading 
attorneys of West Palm Beach, has been 
named as department commander of the 
Amer‘can Legion for Florida. 

Scott M. Loftin, former president of 
ihe American Bar Association, has been 
named by Governor Sholtz as U. S. Senator 
trom Florida succeeding Senator Park 
Tramme! of Lakeland, deceased. 


John W. Holland, U. S. Distriet At- 
forney, has been named by president Roose- 
velt as U. S. District Judge for the South- 
ern District of Florida succeeding Halstead 
L. R'tter, impeached. 


Iicrbert S. Phillips of Tampa former 
state attcrney and former U. S. District 
Attorney, has been nominated as U. S. 
District Attorney succeeding John W. Hol- 
land, promoted to the Bench. 

Thomas L. Glenn, Jr., of Sarasota, has 
heen appointed by the Governor as county 
prosecuting attorney succeeding Henry P. 
Philpot, who died on April 5th. 


Col. W. E. Kay of Jacksonville, one of 
the outstanding lawyers of Florida, has 
heen elected an honorary member of the 
Georgia Bar Association. He is a former 
member of the Georgia Bar having lived 
at Brunswick. 


BAY COUNTY BAR ASSOCIATION 
HOSTS 


The Bay County Bar Association was 
host on May 28th at the St. Andrews Bay 
Yacht Club to the members of the Houston 
County, Alabama Bar Association. 

Honored guests and speakers for the 
occasion were Justice Rivers Buford, Arm- 
stead Brown and Fred A. Davis of the 
Supreme Court of Florida. 


BAR ASSOCIATION MEETS 


Judge Joe Gaines, Leesburg, was elected 
president of the Fifth Judicial Cireuit Bar 
Association last week at a meeting in Bush- 
nell. 

Tim M. Sellar, Leesburg, was named 
secretary. 

Nine lawyers from Lake county attended 
the meeting which was featured by a bar- 
becue. Sumter County Bar was host to the 
lawyers as five counties making up the 
association. 


NEWS, UNIVERSITY OF FLORIDA 
COLLEGE OF LAW 
Mr. John B. Stokes, Miami attorney, 


recently addressed the faculty and students 
on the Constitution >of Florida. 


The Phi Delta Ph legal fraternity at a 
banquet tendered in honor of Mrs. Ila R. 
Prigden, Secretary and Librarian of the 
College of Law, presented her with a badge 
of the order in recognition of her outstand- 
ing services to the College of Law, to the 
students individually, and to the faculty. 


On the night of March 20, Judge George 
Cooper Gibbs delivered an address at the 
College of Law on “The Bar and the Ju- 
dciary of Florida.” 


Dean Harry R. Trusler has been appoint- 
ed to the Committee on Memorials of the 
Association of American Law Schools. 

Mr. C. H. Lichliter, Jacksonville at- 
torney, on April 30 addressed Cockrell Inn 
of Phi Delta Phi on “Practical Phases of 
the Practice of Law.” 


' 
= 
peal 
. 
’ 
. 
r 
d 
e 
] 


228 FLORIDA LAW JOURNAL 


JUNIOR BAR SECTION 


The Exeeutive Council of the Junior Bar Section met at the offices of Loftin, Stokes 
and Calkins, 414-425 Graham Building, Jacksonville, Florida, on April 21, 1936. John 
Dickinson, St. Petersburg, President, presided. Also present were H. L. MeArthu, 
Tampa, Edwin M. Clarke, Jacksonville, Dan Kelly, Fernandina, and Harold B. Wahl, 
Jacksonville, Secretary and Treasurer. W. G. Troxler, Miami, James M. Smith, Jr, 
Ocala ,and A. P. Coless, Tampa, were prevented from being present by conflicting pro- 
fessional engagements. 


After a general discussion of affairs, District Chairmen for the fifteen Florida 
judicial circuits were appointed as follows: 


1st—John Wigginton, Milton 
2nd—W. K. Whitfield, Tallahassee 
3rd—A. K. Black, Lake City 
4th—L. K. Walrath, Jacksonville 
5th—A. S. Herlong, Leesburg 
6th—Jack Dew, St. Petersburg 
7th—Charles W. Luther, DeLand 
8th—T. E. Dunean, Gainesville 
9th—C. O. Andrews, Jr., Orlando 
10th—Franklin Garner, Lakeland 
11th—Atwood Dunwoody, Miami 
12th—Wilson Ward, Ft. Myers 
13th—Alex Akerman, Jr., Tampa 
14th—C. R. Mathis, Panama City 
15th—Harry Stewart, West Palm Beach 


The Secretary was directed to send out letters of notification to these appointees, 


The matter of bar integration and unification was discussed. The Secretary was 
directed to write a letter to President Twyman of the State Bar Association, requesting 
the appointment of John Dickinson on his Committee on Bar Integration and Unifi- 
cation. The President of the Section was also authorized to appoint a separate Junior 


Bar Section committee of five to cooperate in this work and carry forward the pro- 
gram begun last year. 


Committee on Membership was appointed, consisting of George A. Speer, Sanford, 
Chairman, Henry Berg, Jacksonville, and Walton Hunter, Tavares. The Secretary 
was directed to notify these gentlemen of their appointment. 


It was decided that the matters of membership and bar integration and unification 
would be the primary objectives of the section during the coming year. 


A resolution was passed authorizing the President to extend the President of the 
Florida State Bar Association the fullest cooperation of the Junior Section during the 
coming year. 


The President was authorized to proceed with the necessary expenditure of funds 
for stationery. 


After a general discussion of affairs, the meeting adjourned, subject to the eall of 
the President. 
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THE FORUM 


ERLE B. ASKEW 
ATTORNEY AT. LAW 
Equitable Building 
Sr. Pererssure, FLA. 
April 28, 1936 

Mr. Ed R. Bentley, 
Editor in Chief, 
Florida Law Journal, 
Lakeland, Florida. 


Dear Mr. Bentley: 


The American Liberty League has issued, in pamphlet form, the annual address 
of the Honorable William H. Rogers, the immediate past president of the Florida 
State Bar Association, as political propaganda. It is exceedingly unfortunate that any 
political organization should make political capital of an annual address of a president 
of the State Bar Association. It is more unfortunate that a president of the State 
Bar Association should deliver an address that could be used as political ee by any 
political organization. 


If the Florida State Bar Association is to survive, then the officers of the asso- 
ciation, as such, should shun partisan polities. 


The discussion, by Mr. Rogers, of the fundamentals of constitutional government 
was ably handled and very proper on the occasion upon which the address was de- 
livered. Very few members of this bar association can or will dissent from the views 
expressed by him in this part of his address. No member of the association will sit 
silently by and see the Supreme Court of the United States shorn of its power to de- 
dare acts of congress void, when violative of the Constitution of the United States. 
Nor will any member of this association consent to the concentration of all executive 
and administrative power in Washington. The past president of the association sounded 
a timely warning, in referring to a condition which has been culminating for more than 
fifty years; but he should have confined his discussion to governmental questions and 
should have avoided controversial political subjects. 


The attack of Mr. Rogers on the national administration was a wanton act that 
should not be condoned by the rank and file of the lawyers of this state. Government 
should be so administered that equal rights are granted to all citizens and special 
privileges to none; but, for half a century, the government of the United States has 
been administered for the benefit of a favored few, resulting in the greatest calamity 
this country has ever known. The effort of the present national administration to 
restore a safe balance and prevent an explosion has generated a communisphobia in the 
minds of the malefactors of great wealth. It is impossible for them to realize that it ae 
is better to feed the hungry than to feed the guillotine. The Bourbons never learn, not oe 
even from experience. ek 


In the future, when the president of the bar association speaks as an officer of the _ 
association, he should give voice to the opinion of the whole bar, and not his own po- 
litical opinions. 

Very truly yours, 
ERLE. B. ASKEW. 
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KLOEPPEL 


SONVILLE 
GE 
TON 


GARAGE adjoining. 
RATES...$2.00 and up 


The 
FLAGLER 
125 Rooms...Baths 
You'll be pleased with 
Ws convenience, com- 
fort and service. Mod- 

erate prices prevail. 
GARAGE directly 


connected. 


RATES ...$1.00 and up 


Bd Hotels in 
FLORIDA 
JACK 
bd ba Ba WASHING 
RATES...$2.50 and up 
WEST PALM BEACH 
200 Rooms with Baths and Showers ba ba 
all th Radio and modem Fats] 
RATES $2.00 and up. GARAGE service. x bd 


